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RELi:,VANT DOCKET ENTRIES. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


■X 


GEORGE J. WEINER, JR., 


Plaintiff, 


-against- 

PAUL MATSCHINER, MICHAEL 
KULUKUNDIS, CALLIOPE KULUKUNDIS , 
DONALD L. KUBA, JOSEPH ROSENTHAL, 
RAM BROADCASTING CORPORATION, RAM 
BROADCASTING OF CALIFORNIA, INC., 
'^M BROADCASTING OF COLORADO, INC., 
RAM BROADCASTING OF CONNECTICUT, 
INC., RAM BROADCASTING OP FLORIDA, 
INC., RAM BROADCASTING OP INDIANA, 
INC., RAM BROADCASTING OP 
LOUISIANA, INC., RAM BROADCASTING 
OF MASSACHUSETTS, INC., RAM BROAD- 
CASTING OF MICHIGAN, INC., RAM 
BROADCASTING OP MISSOURI, INC., 

RAM BROADCASTING OF NEVADA, INC., 
RAM BROADCASTING OP NEW MEXICO, 
INC., RAM BROADCASTING OP OHIO, 
INC., RAM BROADCASTING OP OREGON, 
INC . , ■ RAM BROADCASTING OP SOUTH 
CAROLINA, INC., RAM BROADCASTING OF 
TEXAS, INC. and RAM BROADCASTING 
OP WASHINGTON, INC., 


73 Civ. 1508 (LWP) 


Defendants 


Date 

4- 9-73 

5- 3-73 

5-8-73 

5-25-73 

■ 5-30-73 
5-30-73 

■ 11-9-73 

b 

12-5-73 
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RELEVANT DOCKET ENTRIES 
Proceedings 

Piled Complaint and issued Summons. 

Filed Notice of Motion by Dfts. P. Matschiner, 

J. Rosenthal & Ram Companies. Re: Dismiss 
Complaint. Ret. 5/31/73. 

Filed Notice of Motion by Dft. Donald L, Kuba. 
Re: Dismiss Complaint. Ret. 5/31/73. 

Filed Affidavit in Opposition by George j. 
Weiner, Jr. 

•Piled Sur Reply Affidavit by Lloyd I. Isler. 

Piled Reply Affidavit by Paul A. Matschiner' 
in support of motion to dismiss the complaint. 

Piled OPINION #39, 987— Motion to dismiss counts 
1, 2, 3, 4, is granted. Motion for Summary 
Judgment pursuant to Rule 56 denied. Deft* 3 . 
motion to dismiss the fifth count is denii 
Pltff. is to post $250.00 as security for 
costs. -Settle order on notice (5) days — 

So Ordered - pierce, J. 

Piled Order that 1st, 2nd, 3rd, 4th, counts of 
pltffs. complaint in all respects dismissed 
with prejudice, defts. motion to dismiss 
is denied? judgment be entered in defts. favor 
dismissing 1st, 2nd, 3rd, 4th counts; pltff, 
within 30 days of this order either pay the 
court the sum of $250, as indicated; Until 
such payment, etc, all other proceedings on 
the part of pltff. except to review or 
vacate this order are STAYED, ETC. PIERCE J. 
(mailed notice) Judgment Entered 12/5/73 
Clerk. Ent. 12/6/73 ' 


Piled Undertaking for costs on appeal in the 
amount of $250 by National Surety Corp. 
Bond No. 2430823. 


12-14-73 
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Date 

1-2-74 

1-22-74 


RELEVANT DOCKET ENTRIES 


Proceedings 

Filed Pltffs. Notice of appeal, from the 
order dated 12/3/73. (mailed notice) 

Piled Aff. of Michael Patestides dated May 
21, 1973. 
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VERIFIED COMPLAINT. 
UNITED STATES DISTRICT COURT 
SOU-THERII DISTRICT OP EJEW YORK 


GEORGE J. IfllllNER, JR., 


Plaintiff, 


-against- 


PAUL MATSCHINER, MICHAEL KULUKUNDIS, 
CALLIOPE KUIiUKUHDIS, DONALD L. WJBA, 
JOSEI'K ROSEErrOAL, RAM BROADCASTING 
CORPORATION, RAM BROADCASTING OP 
CALIFORNIA, INC., RAM BROADCASTING OP 
COLORADO, INC., RAM BROADCASTING OP 
COmiECTICUT, INC., RAM BROADCASTING 
OP FLORIDA, INC'., RAM BROADCASTING OP 
INDIiJSSA, INC., RAM BROADCASTING OP 
liOUISIANA, INC., RAM BROADCASTING OP 
ilASSACHOSETTS, INC., RAM BROADCASTING 
OP MICHIGAN, INC., RAM BROADCASTING OP 
MISSOURI, INC., RAM BROADCASTING OP 
NEVADA, INC., RAM BROADCASTING OP NEW 
MEjriCO, INC., RAM BROADCASTING OP 
OHIO, INC., RAM BROADCTiSTING OF OREGON, 
INC., RAM BROADCASTING OF SOUTH 
CAROLINA, INC., RAM BROADCASTING OP 
TEXAS, INC. and RAM BROADCASTING OP 
WASHINGTON, INC., 

Defendants. 


T-.AXHT 


Plaintiff, complaining of the defendants, by hia 
attorney, LLOYD 1. ISLER, respectfully alleges: 


AS AND FOR A FIRST COUNT AGAINST 
THE DEFENDANTS PI17L MATSCHINER AND 


1. Plaintiff is a citizen of Puerto Rico, resid- 
ing at El Monte, Hal to Rey, Puerto Rico. 
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VERIFIED COMPLAINT 

2c Upon information and belief, the defendant 
PAUL MATSCHINBR (hereafter "MATSCHINER”) is a citizen and resi- 
dent of the State of Hew York and is within the jurisdiction of 

3, Upon information and belief, the defendant 

RAM BROADCASTIHG CORPORATION (hereafter ''RAM'^) is a corporation ^ 
organized and existing under the laws of the State of New York, 
having its principal place of business in the City of Nov/ York, 

and is within the jurisdiction of this Court. 

4. Jurisdiction of this Court is invoked under 

28 USCA 1332. 

5, Prior to and at the times hereinafter men- 
tioned, plaintiff was engaged in the telephone communications 
business and was recognized as an expert and an authority in 
that field. 

6. In. or about the latter part of 1965, the 
defendant MATSCHINBR and an associate solicited plaintiff's 
advice and expertise in the communications field in connection 
with said defendant's proposed entry into the communications 
business, and the defendant MATSCHINBR proposed and it was agreed 
tliat plaintiff would receive from the defendant MATSCHINBR, in 
return for guiding said defendant in his proposed entry into the 
communications business and for his services as technical advisor 
and consultant, five (596) per cent of the capital stock of any 
corporation that said defendant would organize or cause to be 


6a 


I 

VERIFIED COMPLAINT 

organized to engage in the communicatlona business and of which 
he v^ould be a shareholder and that plaintiff would be roiiRbursed 
for expenses incurred in connection with such services. 

7. Thereafter and pursuant to the aforesaid 
agreement,, the defendant MATSCHINER organized or caused to be 
organized under the laws of the State of New Yorlc a corporation 
hnown as Y-iORLD COMMUNICATIONS CORPORATION, in which the said 
defendant held a shareholding interest, and there were issued 
and delivered to the plaintiff fifteen (15) shares of the capital 
stock of the said WORLD COMMUNia^^TIONS CORPORATION. 

8. Plaintiff, in accordance with the aforesaid 
agrc'ement rendered to defendant MATSCHINER and the said WORLD 
COMfiUNICATIONS. CORPORATION, advice, guidance and services "•nd 
duly performed all of the terms and conditions of the agreement 
on his part to be performed. 

9. In or about September 1969, the defendant 
MATSCHINER organized or caused to be organized the defendant 
RAM for the purpose of engaging in the communications business. 

• 

10. The defendant RAM was, at all times herein- 
after mentioned, and still is engaged in the communications 
business. 


7a 


VERIFIED COMPLAINT 

11. Upon infc'ormation and belief, the defendant 
MATSCHINER ia the record or beneficial ovmer of fifty (50%) por 
cent of all of the leaned and outstanding shares of the capital 
stock of the defendant RAM. 

12. The defendant MATSCHINER was at all times 
herein mentioned and still is the President, Treasurer and a 
director of the defendant RAM and is in control of its manage- 
ment and operations. 

13. The defendants MATSCHINER and RAM have failed, 

% 

refused and neglected to transfer, issue and deliver, or cause 
to be transferred, issued and delivered, to the plaintiff, any 
shares of the capital stock of the defendant RAM. 

14. The capital stock of the defendant RAM has a 
large and special value and cannot bo obtained in the open mar- 
ket. 

15. Plaintiff has no adequate remedy at law. 

AS AND FOR A SECOND COUNT 
AGAINST THE DEPENDANTS PAUL 
MATSCHINER, RAM BROADCASTING 
CORPORATION, MICHAEL KULUKUNDIS 
.. AND CAI.HOPE K KJLmmm 

16. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs marked and nuiftbered “I" through 
"8'' hereof, with the same force and effect as if fui;|.y set forth 
at length herein. 
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VERIFIED COMPLAINT 

17. Upon information and belief, the defendants 
MICHAEL KULUKUNDIS and CALLIOPE KULUKUNDIS are citizens and rod- 
dents of the State of New York and are within the jurisdiction 

of this court. 

18. During the course of the plaintiff's rendition 
of advice, guidance and services, pursuant to the aforesaid 
agreement between the plaintiff and the defendant MATSCHINER, the 
advisability and profit^lbility of expanding operations in the 
visual and communications business, including paging syatemo and 
radio common carriers, were discussed between and among plaintiff, 
the defendant MATSCHIKEU, and others associated with him, and the 
defendant MATSCHXNER was introduced to and became aware of certain 
business opportunities and the profits to be derived therefrom. 

19. Upon information and belief, the defendant 
MATSCHINER made known to the defendant MICHiVEL KULUKUNDIS (here- 
after “KULUKUNDIS") the advice and guidance furnished by plaintiff 
and others to whom the defendant MATSCHINER had been introduced 
by plaintiff, and discussed with him paging system and radio 
common carrier opportunities that thereafter became available. 

20. Upon information and belief, the defendants 
(*U\TSCHZNER and KULUKUNDIS thereafter agreed to organize, or causa' 
to be organized, the defendant RAM for the purpose of engaging 

in the communications business and reaping the benefits to be 
derived therefrom. 
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21. Upon information and belief, the defendanca 
MATSCHIKER and ICULUKUKDIS planned, schemed, conspired and agreed 
to conceal from the plaintiff the fact that the defendant 
MATSCHINER had a ehardholding interest in the defendant RAM for 
the purpose of depriving plaintiff of the shares of the capital 
stock of said defendant RAM and to which plaintiff was entitled 
under the aforesaid agreement between plaintiff and defendant 
MATSCHINER. 

22. The defendants MATSCHIKER and KULUICUKDIS, 
pursuant to the aforesaid plan, scheme, conspiracy and agreement, 
issued, or caused to be issued and delivered to the defendant 
CAbLIOPE KULUKOKDXS (hereafter "CALLIOPE") all of the sharps of 
the capital stock of the defendant RAM. 

23. Upon information and belief, the defendants 
MATSCHIKER, KULUKUKDIS and CALLIOPE agreed, in furtherance of said 
plan, scheme, conspiracy and agreement, that While all of the 
Issued shares of the capital stock of the defendant RAM would be 
registered in the name of the defendant CALLIOPE, the defendant 
I'iATSCHIKER was, in fact, the owner of fifty per cent (50%) of ouch 
issued shares and entitled to the benefits flowing from such 
ovjncrship. 

24. Upon information and belief, the defendants 
MATSCHIKER and CALLIOPE are officers and directors of the defend- 
ant RAM, and the defendant MATSCHIKER is in control of its manage- 
ment and operations. 
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25. The defendanta MATSCaJINER, KULUKUWDib ana 
CALLIOPE have £alled# refuaed and neglected to tranafor, issue 
and deliver, or oauoo to bo tranof erred, iaoued and delivered, to 
the plaintiff, any shares of the caipital stock of the defendant 

HAH. 

26. 'jPhe capital shares of the defendant RAf4 liave 
a largo and special value and cannot be obtained in the open 
market, 

27. Plaintiff has no adequate remedy at lav/. 

AS AND FOR A THIRD COUNT AGAINST 
THE DEPENDANTS PAUL MATSCHINER, 

MICHAEL KULUKUNDIS AND CALLIOPE 
lajLWtINDLS 

28. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs "15" through "22" hereof v/ith 
the Biirao force and effect as if fully set forth at length herein. 

29. The acts and conduct of,, the defendanta 
MATSraiNER, Kra.UKm3DIS add CALLIOPE were designed to and intended 
to defraud plaintiff and wore so deliberately conceived and 
executed. 

30. By reason of the facts aforesaid, plolntlff 

• haa been deprived of the shares of the capital stock of RAM and 
has been deprived of an asset, the value of wltiich is not presently 
determinable, but which is oatiraated, with request for leave to 
amend such claim, at Two Hundred Thousand ($200,000) Dollars. 
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VFRIFIED COMPLAINT 

31. By reason of the facts aforesaid, plaintiff 
has suffered other and consequential damages for Which relief is 
sought, in addition to punitive damages, in the sura of Three 
Hundred Thousand ($300,000) Dollars. 

AS AND FOR A FOURTH COUNT AGAINST 
TOE DEFENDANT PAUt. MATSCHINER 

32. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs marked and numbered "1“ through 
"O" hereof, with the same force and effect as if fully sot forth 
at length herein. 

33. The defendant Matschiner was at all times 
hereinafter mentioned a principal shareholder and President of 

TOULD COMMUl^ICATIONS CORPORATION (horoafrer “l^RLD"). 

34. Prior to and in or about April 196G, the 

defendant MATSCHINER was interested in the financial bucccos of 
WBLD and desired to establish for World the reputation of an 

ably staffed and directed corporate business onttirprlae. 

35. On information and belief, the defendant 

J^ATSailNER knew or had reason to believe that plaintiff was v/ell 
and favorably known in the communications business and industry 
as a person of high standing and reputation and that he had, for 
many years past, enjoyed positions of highest mnnagomont and 
technical levels in the communications business and as an eraployco, 

for approximatoly twenty- two years, of the Now York Telophono 
Company , 
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36. In or about April 1968* the defendant 
MATSCHINER, in furtherance of hio aforesaid interest and desire, 
knowingly and without the consent of the plaintiff, vnrongfully 
end unlawfully and contrary to the provisions of the civil Rights 
Law of the State of New York, used plaintiff’s name for trad© 
purposes in the State of New York and elsewhere In connection 
with his business interests and hia interest in WORLD, by stating 
and representing to Dun & Bradstreet, Inc. that plaintiff waa a 
director of WORLD. 

37. Upon information and belief, the defendant 
MATSCHINER made the aforesaid statement and representation know- 
ing that plaintiff was not a director of WORLD and for the pur- 
pose of aggrandizing the benefits accruing from the uoe of plain- 
tiff’s name -and reputation for his personal and private gain and 
benefit. 


38. U)pon information and belief, the defendant 
MATSCHINER knew that plaintiff was, at the time of said statement 
and represen tati.on, an employee of the New York Telephone Company. 

39. By reason of the defendant MATSCHINER' s 
statements and representations, as aforesaid. Dun & Bradstreet, 

Inc. thereafter did issue a report containing the statement that 
plaintiff waa a director of WORLD, and such report did, upon 
information and belief, come to the attention of the New York 
Telephone Company. 

i' 

I 
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40. The Kevif York Telephone Company » acting on the 
belief that plaintiff ■ was a director of WRLD as stated in the 
Dun & Bradstreet report, and claiming that the same constituted a 
conflict of interest on plaintiff’s part, thereupon terminated 
plaintiff’s eraployiaent. 

41. By reason of the facts aforesaid, plaintiff 
was greatly damaged in that he lost gainful employment, 10f3t the 
pension rights which would have accrued to him by reason of his 
contiinued employment, and was unable to gain other equivalent 
employment in the United States, and was obliged to relocate to 
and reside in Puerto Rick in order to gain such employment. 

42. By reason of the facts aforesaid, plaintiff 
was humiliated and injured in hie reputation. 

43. Plaintiff has been damaged and is entitled to 
recover from the defendant" ^TSCHINER the sum of Tliree Hundred 
Fifty Thousand {$35b,0'00) Dollars. 

AS AND FOR A FIFTH COUNT AGAINST 
AT.t. DEFENDANTS 

44. Plaintiff repeats and realleges each ond every 
allcsgation contained in paragraphs marked and numbered “I*', "2'", 
"3”, "4" and "16" with the same force and effect as if fully set 
forth at length herein. 



14a 

VERIFIED COMPLAINT 

45. Upon information and belief, the defendants 
DONALD L. KUBA and JOSEPH ROSENTHAL are citizens and residents of 
the State of New York and are within the jurisdiction of this 
Court. 

46. Upon information and belief, the defendants, 

RAM' BROADCASTING OP CAI,IFORNIA, INC., RAM BROADCASTING OF COLORADO, 

INC., RAM BROADCASTING OF CONNECTICUT, INC., RAM BROADCASTING OP 
FLORIDA, INC., RAM BROADCASTING OF INDIANA, INC., RAM BROADCASTING 
OP LOUISIANA, INC., RAM BROADCASTING OP MASSACtHJSETTS, INC., RAM 
BROADCASTING OF MICHIGAN, INC., RAM BROADCASTING OF MISvSOURI, INC., 

RAM BROADCASTING OF NEVADA, INC., RAM BROADCASTING OF NEW MEXICO, 

INC., RAM BROADCASTING OF OHIO, INC., RAM BROADCASTING OF OREGON, 

INC., RAM BROADCASTING OF SOUTH CAROLINA, INC , RAM BROADCASTING 
OP TEXAS, iNC. and RAM BROADCASTING OF WASHINGTON, INC., a,..' 
corporations organized and existing, respectively, under the lav;s 
of California, Colorado, Coiinocticut , Florida, Indiana, Louisiana, 
Massachusetts, Michigan, Missouri, Nevada,. New Mexico, Ohio, 

Oregon, South Carolina, Texas and l«jashington; each is a citizen of 
the State of its respective incorporation and of the Stcite of New 
yorl; and all are subsidiaries of the defendant RAM and within the 
jurisdiction of this Court. Said defendants are hereinafter 
referred to as the "Subsidiary Corporations". 

47. Upon information and belief, the defendants 
MATSCHINER, ROSENT’HAL and KUBA are officers and/or directors of 
the defendants RAM and Subsidiary Corporations. 

i 
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VERIFIED COMPLAINT 

40. Upon information and belief, the dofendanto 
RAP4 and Subsidiary Corporations v/oro organized by and as a result 
of agreement by and among the defendants MATSCHINER, KULUKONDIS, 
CALLIOPE, ROSENTHAL and KUBA for the purpose of engaging in the 
coitunvinicationo business. 

49. Upon information and belief, the defendants 
I.LATSCKINER, KULUKUITDIS, CALLIOPE, ROSEKTHAI, and KUBA v;ero and 
Still are interested in the financial success of the defendants 
iVAI’l and Subsidiary Corporations, 

50. Upon information and belief, the defendants 
MATSCHINER, KULUKUNDIS, CALLIOPE, ROSEOTHAL and KUBA were 
desircus of obtaining for and on behalf of the defendants RAM 
and Subsidiary Corporations such licenses from the appropriate 
governmental cornmiooiona, bureaus or agencies as were required 
for the lawful and profitable acquisition, operation and conduct 
of radio common carrier busiaessuo. 

51. Upon information and belief, the defendants 
MATSCKINER, KULUKUNDIS, CALLIOPE, ROSENTHAL, iOJBA, RAM and 
Subsidiary Corporations, knew or had reason to know that the 
Psderal Communications Comraisaion and other governmental con:'ii\io- 
sions, bureaus or agencies acted on applications, submitted to 
them on the baaia of the information set forth in such applica- 
tions and that among the criteria considered in deciding whether 
o:c not a license will bo granted to an applicant, is the 
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applicant's qualifications, among which is the applicant's 
experience in the communications business and the qualifications 
of the persona concerned v/ith the management and supervision 
thereof so as to assure that the applicant will effectively dis- 
charge the service responsibilities to the general public, as 
provided in all applicable laws Including the Federal Communica- 
tions Act. 


52. At all times hereinafter mentioned and for . 
many years prior thereto, the plaintiff was well and favorably 
known in the communications business and industry as a person of 
high standing and reputation, and for many years past had enjoyed 
positions of highest management and technical levels in the com- 
munications business. 

* ** 

53. Beginning in or about, the latter part of 1969, 

and continually thereafter, the defendants MATSCHINER, KULUKUNDIS, 
CALLIOPE, KTIBA, ROSENTtlAL, RAM and the Subsidiary Corporations, 
knowingly and without the consent of the plaintiff, and contrary 
to the provisions of the Civil Rights Law of the State of New 
York, used plaintiff's name for trade purposes in the State of 
New York arid elsewhere in connection with the business intoresits 
of the said defendants, in that they filed or caused to be filed 
with the Federal Communications Commission and other governmental 
commissions, bureaus and agencies having jurisdiction over the 
issuance of licenses to conduct, acquire or operate radio common 
carriers, certain applications and other papers and memoranda in 
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which it v«=ts claimed, stated or represented, that plaintiff was a 
fij.ll-time member of the staff of employees engaged by the defend- 
ants RAM and/or Subsidiary Corporations, and that plaintiff would 
be in charge of technical operations on behalf of said defendants 
RAM and Subsidiary Corporations, and oversee their major service 
responsibilities to the public. 

54. Upon information and belief, the defendants 
MATSCHINER, KUIiUKUNDIS, CALLIOPE, ROSEMTHAL, KUBA, RAM and Sub- 
sidiary Corporations, .in connection with the filing of applica- 
tions, papers and raemoranda, as aforesaid, submitted to the 
Federal Comnmnications Commission and other governmental commis- 
sions, bureaus and agencies, a resume of plaintiff's background, 
training and other eminent qualifications as an expert in the 
communications business. 

55. The aforesaid statements, repmoontat ions and 
submissions by the dofondants wore made' by thf' d'’'f;i‘ndant s without 
plaintiff's consent. 

56. The defendants made the aforesaid statements, 
representations and submissions to the P' deral Communications 
Commission knowing that plaintiff was net a full-time member of 
the staff of the dofendants RAM arvl/or Subsidiary Corpora t iens 
and that there was no agreement for plaintiff to be in charg'** cif 
the Subsidiary Corporations' technical operations, or to oversee 
their major service responoibilitlea to the general public. 
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57. The defendants acted and conducted themselves 
as aforesaid for the sole purpose of enhancing their prospects for 

b and gaining approvals and licenses necessary or useful for the 

financial success of their respective business interests. 

58. Upon information and belief, certain approvals 
and licenses applied for by or on behalf of the defendants were 
issued by the appropriate governmental commissions, bureaus or 
agencies, includinc^ the Federal Communications Commission. 

59. By reason of the premises, defendants have 
been unjustly enriched by the unlawful .se of plaintiff's name in 
that licenses to acquire, operate and conduct radio common carrier 
businesses were granted by the Federal Communications Commission 
and/or other governmental commissions, bureaus and agencies, and 
as a result of v/hich said defendants have reaped substantial gains 
and profits, the amount of which is not presently known to plain- 
tiff. 

60. The defendants' acta and conduct, as aforesaid, 
were wilful and deliberate. 

61. By reason of the facts aforesaid, plaintiff is 
entitled to an accounting of the profits and gains received or 
earned by the defendants and to recover damages, including puni- 
tive damages, and for which recovery is sought in the sum of Five 
Hundred Thousand ($500,000.00) Dollars. 
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WKERBPORE, plaintiff demands judgment: 

(i) Directing the defendants PAUL MATSCHIKER and 
RAM BROADCASTINO CORPORATION to issue and/or transfer to plain- 
tiff such ntunber of shares of the capital stock of the defendant 
RAM BROADCASTING CORPORATION, duly signed and in the form pro- 
scribed, as are required to effect in plaintiff ownership of five 
(5%) per. cent of the capital stock of the defendant RAM BROAD- 
CASTING CORPORATION^ 

(ii) Directing the defendant RAM BROADCASTING' 
CORPORATION to transfer on its books and records ownership in 
plaintiff of such nuznber of shares of its capital stock as are 
required to effect in plaintiff owneniihlp of five (596) per cent 
of the capi.tal stock of the said defendant r 

(iii) Against the defendants PAUL MATSCHINER, 
MICHAEL KULUKUNDIS and CALLIOPE KULUKUNDIS, jointly and severally, 
in the sum of Three Hundred Thousand ($300,000.00) Dollars on the 
third cause of actionr 

(iv) Against the' defendant PAUL MATSCHINER in the 
sum of Three Hundred Fifty Thousand ($350,000.00) Dollars on the 
fourth cause of action i 

(v) Against all of the defendants, jointly: and 
eeverally, in the sum of Five Hundred thousand ($500,000.00) 
Dollars on the fifth cause of actioni 
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(vt) Directing all the defendant!}, and each of 
them, to advise the Federal Communications Commiusion and any 
other goveritmental commission, bureau or agency to Which they or 
any of them had ao represented, that plaintiff was hot and is not 
in charge of technical operations on behalf of the Subsidiary 
Corporations, and restraining and enjoining the defendants, and 
each of them, from further so representing or from distributing 
or otherwise utilizing the resume of plaintiff's background, 
training and qualifications in the communications business r 

(vii) Wiat defendants!, and each of them, bo requir- 
ed to pay plaintiff the costs and reasonable expenses of prosecut- 
ing the causes of action alleged herein, including a reasonable 
counsel feei 

% 

(viii) Tliat defendants, and each of thera, be 
required to pay plaintiff the costa and disbursements of this 
action} and 

(ist) For such other and further relief as may 
be reasonable and appropriate. 


Attorney for Plaintiff 
Office & P. O. Address 
405 Lexington Avenue 
Nev^ York, New York 10017 
(212) 986-4900 
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VERIFIED COMPLAINT 

STATE OP NEW YORK ) 

as 1“ 

COrnTTY OP mm YORK ) 

GEORGE J. WEINER, JR., toeing duly sworn, deposes 
and says that he Is the plaintiff in the within action^ that he 
had read the foregoing Complaint and knows the contents thereof f 
that the same is true to his own knowledge, eiccept as to the 
matters therein stated to be alleged on information and belief, 
and that as to those matters he believes It to be true. 



Sworn to before me this 
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UNITED STATES DISTRICT COURT 
SOUrHERN DISTRICT OF NLIJ YORK 




GEORGE J. VIEINER, JR. » 


Plaintiff, 


- V - 

PAUL MATSCHINER, et al. , 

Defendants. 


X 


APPEARANCES: 

LLOYD I. ISLER, ESQ. 
Chiysler Rullding 
405 Lexington Avenue 
New York, Ne’e? York 10017 


73 Civ. 1508 



Attorney for Plaintiff 

WAKSimi. SYl-VKSTUK, BURbTEIN & HUNKS 

555 Fifth Avenue 

Nevj York, Nev; York 10017 


Attorneys 

Rosenthal, 


for Defendants Matochiner, 
iCuba and Ham Companies 


MICHAEL PATESTIDES., ESQ. 
POLES , TUIVLIN , PATESTIDEo 
. 37 Wall Street 
New York, Hew York 10005 


& STRATAKIS 


Attorney for Defendants Michael and 
Calliope Kulukundis 


la\-irehce m. pierce, d.j. 
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tgiiortAUDUii OPINION 

Thlo la a five couiit compl;?lnt acatnct five in- 
dividual nnd aeventeen corporate defendantD. The defendants 
have moved to dlsmioa the complaint piirsiunnt to lUiUs )?(!»)(<>) 
of Fed. R. Civ. P. for failure to state a claim upon \ 7 hlch 
relief can be granted or in the alternative for summary 
judgment under Rule 56 of Fed. R. Civ. P. Defendant Kubn has 
moved to dlsmioo the fifth count of the complaint an to him 
under Rule 12(b)(6) on the ground that ho is neither an 
officer or director of the defendant RAM companies, viach 
count will bo discussed separately. 

A. First Count 

The first count alleges that the plaintiff and 
defendant Matschiner agreed in the latter part of 1965 that 
the plaintiff vjould advice and guide Matschiner in ills proposed 
entry into the communications field and in return plaintiff 
would receive 57. of the capital otoclc of any corporation 
that the defendant would organize or cause to be organized 
to engage in the communications business. It is furtiior 
alleged that the defendant did organize such a corporation— 
the Uorld Communications Corp.--and th.at pursuant to the 
, agreement the plaintiff received 15 shares of the Horle 
stock. The plaintiff also claims that ho fully performed • 

- 2 - 
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his part of the agreement and that in or about September 
1969 Ilatschiner organized another corporation — defendant 
RAM Broadcaotlng Corp.-’-to engage in the communicationc 
buolnefis but that Matachiner and RAM have failed to deliver 
to the plaintiff any of the ohares of defendant RAM' a capital 

stock. 

The defendants urge that this count be aismlssed 
as barred by the New York Statute of Frauds set forth in 
York General Obligations La\; §5“70l(l). This section 
proylderf that an agreement \jhich by its terms is not to be 
performed within one year from, the making thereof is void 
unless It or some note or memorandum thereof is in x-Triting 
and' subscribed by the party to be charged there^'jith or by 
hlB lawful agent. 

In M at Nal Service Stations v. Hgjj.* 

335 (1952), the court stated that an agreement will not fall 
within the statute if its performance is possible within one 
^ar "hCTv/ever unlikely or improbable Lhuc may be." However, 
the terms of the agreeuient must be interpreted fairly aiiu 
reasonably. In Re Galvin' s_ E state 2b6 N.Y.S. i.1% 114 (bur. 
Ct. 1533). Some of the factors to be considered in 
deciding Whether the agreement is proscribed by the statute 
are: (1) th^- intention of the parties, i.e. , whotner they 

- 'J - 
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contei^Uted a parM„e„t arran«ea.ent ; ( 2 ) whecher tha agraa- 

»=dnt atlpulatea a daflntte tl„„3 for par£oraa,nca ; and (3) tha 
dnduranca of the defendanfa liability, that la. ,d, ether there 
la any event controlled -by the partleo which will ter,„i„ate 
the contractural relation within a year. Martoecl v. Groater 

Brewery;, 301 n.y. 57 , 62-63 (1950); see 56 N.Y. Jtirla- 
prudence §§15 eC aeq. (1967). 

l/ith these principles in mind, the Court concludes 
that the. allesed agreement pleaded falls within the statute. 
Paragraph 6 of the complaint here alleges (and It Is else- 
where admitted that the asreement was oral) that in return 
for his services the plaintiff was to roceive "5% of the 
capital stock of any corporation that (the] defendant would 
crganlre or cause to be orf-ulted to engage In the communi- 
cations business." it seems clear to this Court that the 
agreement pleaded envisioned a permanent arrange, sent of 
indefinite duration whereby the dofen,la„t would he continuously 
cbllgated to aellver l.o plaintiff the prentisert .stock whenever 
he organised or caused to he organlreu anv oo™„„nlcatio.,,, 
corporation. Such an igreornent r.lnce net in v.rltlng in 
vdidod by tne Uev Ynric ntntute o: ir'uuln 

• In opposing ttu'. Motion to clinnin.n th.in count, Lha 

ITiOtl ('ri f I n( i 1 

nou v.muii.t. lur.L iJio cc'roc'n.ciiL -ould pof:sihly 
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b3 pEjforniad x^ithln ono year. In hi a msHorundum of law ho 
slcply 0tate3 hhab the obafutc doco not bar hia claim bocauBo 
It ”doca not arloo tinder an eniployniont agreement." Tlie Court 
falls to 8CQ how thin lo helpful olticc the otatuto by its 
tom Is not restricted to ettploymenC ogresmsuts, Tlie plaln«» 
tiff also Intiriatea that the statute Is no bar because ha has 
"fully perforuisd," In hlo euppleracntal incmoirandum the plain** 
tiff eijpUcitly argues that the statute is satioflGd by 
plalntlf££*B full performance. lictjovor, this Is not the law 
In He;^ York. Generally * full performance by one party of an 
oral agrccaant not be perforttisd within a year does not take 
it out of the statute of frauds. Urgent v. Imco Pou l try . Inc. , 
325 F.Supp, 677, 682-83 (E.D.N.Y. 1970), a£f»d, 440 F.2d 
1355 (1971) ( per curia m); Ronen v. Crcanf i old Co . 269 H.Y.S, 

2d 358, 359-60 (3d Dept. 1966), See 56 N.Y. Jurlcpiaid.mco 
85301 et aeq. (1967). 

Thus, the Court concludes that the motion to dicmlso 

the first count of the complaint, an barred by the otatuto of 

frauds, is granted. 

3. Second and Third Counts 
■' 

In tho second count. the plaintiff alleges Chat 
defendants Matochlner and Michael Kulukundls agreed to organlao 
defendant RAM cor|ioration but to conceal from the plaintiff 
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Cho faCi. that Matochineu had a flharcholder InteiTGafc in this 
corporation in order to deprive plaintlCi of the eharcc of the 
capital otock of defendant RAM to which he vma preoumably 
entitled. To iBffectuate thla alleged uchome or connpiracy, 
the plaintiff claims tint all the shoreo of the capital otock 
of RAM were issued to defendant Calliope Kulukundio and 
regiotored in her name while it v;qd agroed by thcoc three 
defendants that Matachiner xcould be, in fact, the oimer of 
50% of* such loGued otock. The third count Incorporateo the 
allegations in dount tx70 and further claima that the ncto 
and conduct of defendants liatochincr and Michael and 
Calliope Kulukundio x;oro deoignsd and Interidod to defraud 
the plaintiff. Defendanto have tucivod to disniios thane I'vo 
counto aa barred by the otatuto of frauds nnd/or the otatuto 
of limltatleno. 

These tx;o counts are bottomed on the alleged ortil 
agreement pleaded in count one. It hao been held that, If 
proof of an agreement x^/hlch io voided by the stntxite of fraudo 
Is essential to maintain an action, there can be no recovery. 

Du^v. Parker, 52 M.Y. 494 (1073); Subirnnn y. M unds , 202 

N,Y, 726, 728 (1940). An agreement that io barred by tho 

statute of frauds cannot be the foundation of an action. Wnyno ^ 


.. 6 - 
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V. Benolat , 133 H.Y.S. 2d 337 (Sup. Ct. 1954), nff d . 143 
N.Y.S. 2d 627 (1st Dept. 1955). In order to recover under 
the second and third counts here the plaintiff must establish 
the existence of the void oral agreement. This he is not 
permitted to do. The second and third counts must, therefore, 
fall. 


. Moreover , there is yet another reason requiring 

dismissal. Regardless of the label vdiioh plaintiff may 
choose to put on them, these two counts plead the traditional 
tort of inducing a breach of contract. Such a claim is 
governed by the three year .statute ot limitations in M.Y. 
C.P.L.R. §214 (4). yo n Uic h /lg v. Schi ano , 258 N.Y.S. 2d 661 
(2d Dept. 1965). The claim hero accrued in 1969 v?hen RAM 
Corporation was organised and it vjns b.ax*red by the applicable 
three year statute of limitations x^hon the action v7ao commenced 
in 1973. The fact that t.he plnintif l in his third count 
alleges th.at he v.’as ‘'defrnudetl” by the defendants is of no 
legal consequence since the 1)ar of the statute t.s on Mio form 
of the action. Action.s for inducing breach of contract are 
limited by tlie three year statute of lira tnt ions "no matter 
how the inilucmr.cnt vis contrived , whether by fraud or any 
other means." P. 1 .I 0 v. /ii-brjeje, 12('' N.Y.f. 2d, 49, 51 (Sup. Ct. 
1953). Accordin , Iv , the second and titled cminls of plaintltf’s 
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compiaini: are dismissed. 

C. Fourth Count 

The fourth count aRninnt defendant Matf.chinnr 
alone alleges that this defendant in er about 19(,« In otdor 
CO take advantage of the plaintiffs high husiness reputation 
used the plaintiffs name for trade purpoees In violation of 
section 51 of the New York Civil Righto Law by rolsroproseatlng 
to Dun 4 Bradstreet that the plaintiff was a director of World 
coiwaunleatlons, Inc. Based on this misrepresentation, Dun f. 
Bradstreet published a report indicating that plaintiff was 
a director of World and as a result the plaintiff was diooharged 
from hl9 position with the New York Telephone Co. because of an 
sllcgcd conflict of intorost, 

Tl-ie defend.nnt urges the dismissal of this count as 
barred by the one year .statute of llniltatloaa in N.Y.C.P.L.R. 
5215 (3) since the claim, if any, is said to have accrued in ■ 

or about April 1968. Tlie plaintiff admits in hie affidavit 
that the Dun & Bradstreet report publisljed on that date 
and that he Icnev; thereof "as early ao June 1968." He argues, 
however, that the first .isauanco of the reports in not the 
measuring date for the .'!pprr4priat:e statute of HmU-nt ions 
since there is an element of "cohLinulng use" In that these 
report, s are reissued and tre eciitinuomriy available to Dun & 
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Bradotrcat customers and subscribers. The plaintiff also 
contends that this count should be read as based on defendant 
Matschinor’o tortloun conduct for xihlch recovery lu.iy he Imd 
apart from S51 of the New York Civil Righto Law. Lastly, 
tha plaintiff requests that, should this Court decide that 
this count is barred by the statute of limitations, he be 
allowed to replead the count, "in lees limited fashion." 

It Is quite clear that this count is controlled 

ft 

by the explicit terms of C.P.L.R. i}215(3) t/hich provides 
that an action to recover daiuages for "a violation of the 
right of .privacy under section fifty-one of the civil rights 
la^j" shall be commenced xjithin one year. The fact that the 
publication may be continuously available will not servo to 
allow plaintiff to avoid the iajpact of the statute. U olfnon 
V. Syracuse Nex?gpapers, Inc. , 4 N.Y.S. 2d 640, (1938), nf^d, 
279 N.Y. 716 (1939). Plaintiff's alternative reading of tho 
• count as one based on defendant Matschiner tortious vnrong is 

of no asstatance since the ^ri-avamcn of the action vjould still 
be injury to reputation and such an action must be brought 
within the one year period. Morriso n v. N ational Brna dcna^ni^ 
Cof^any , 19 N.Y. 2d 453 (1967). In viev? of this, the Court 
sees no purpose in allowing plaintiff to replead this count. 
Count four is, therefore, dismissed as barred by the statute 
of limitations and permission to replead is denied. 
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D. Fifth Count 

This count allegoa violations of the Ne\; York 
Civil Righto Law §51 by all tlu; clefcndnntn. The plaintiff 
claims that tho five individual dofondantH, RAM corporation, 
and Its alxtoen oubaidiary corporations wore mmre that in 
pasalng upon application for liccnoes the PCC and other 
governmental agenclco consider the npplicant»o qualifications* 
hlo cjqjcrience in the couununications bustneos and the quallfica- 
tlona o€ the persons concerned with the managomant and supervlclon 
of the business. It is alleged that in order to nieot these 
criteria and enhance their proopecta for obtaining tho 
required licensea to conduct their buaincso, all tho defen- 
dants, beginning in or about 1969 and continuously thereafter, 
knov7lngly misrepresented in their applications for liccasnn 
with the FCC and other appropriate agencies that plaintiff 
vjas a full-time member of the staff of employees engaged by 
defendants RAM and/or its subsidiary coriiorations and that 
he vrould be in charge of technical operations on behalf of 
said defendants and oversee their major service ronponolblll- 
tles to the public. In connection with these applications, 
the defendants are said to have also submi.ttcd a rcsuiue of 
the plaintiff's background ainl c^qjcirlencn. The plaintiff 
claims that the defendants v,’ore unjustly enriched by this 
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alleged unlatiftil use of his name since the licensee were 
granted and as a result, it is claimed, the defendants 

The defendants admit that plaintiff's name end 
resume mere Included in the various filings. Houever, they 
allege that appropriate amendaients mere .nade to the appli- 
cations eliminating any reference Co Che plaintiff. (Amend- 
ments filed by sir of the RAM subsidiaries uere attached as 
exhibits to defendant -Marschiner's affidavit.) The defendants 
claim’ that the last use of plaintiff's name was made on 
December 7, 1971 and they, therefore, urge chat the fifth 
count is also barred by the one year statute of limltacicns. 

'fte plaintiff denies Chat these amendments did, 
in fact, delete all references to him from the applications. 

He also contends that no amendments at all were filed tor 

the other nine IlA^^ subsidiaries. 

Before a motion to dismiss the complaint pursuant 

to Rule 12(b)(6) can 1)0 granted it must appear "'to a certainty 
that the plaintiff would he entitled to no relief under any 
state of facts which could be proved In support of his claim.'" 

Holmes V. York n.itxJ!ousLtia_Au^^ 39“ 2“^ 

(2d Cir. 196«). This is not the case here. The motion to 
dismiss is. thnrefo)-)) denied. «.e •.Iternntlve motion for 

- 11 - 
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ommary Judgmait purouant to Hulo 56 of the Fed.a.civ.p. la 
eleo denied olnee the Court flnda that there are cenulno 
lasuGG of material facts. 

Similarly, defendant Kuba'o motion to dlGmics tho 
fifth count aleo preaentn factual loaueo since the plaintiff 
has vigorously conteeted hlo allegation that he la not an 

officer or director of tho RAM companies. Accordingly, his 
nsotion Is denied. 

E. jEoate 


Tha defendants have also moved for an order 
requiring plaintiff to give security for coats in the bum 
of $2,500 pursuant to Rule 2 of this Court on the grotmd 
that the plaintiff is a non-resident of the State of Neu 
York. Rule 2 of the Civil Rules of this Court provides . 
inter alia, that "ftjhe court, on motion or on its mm 
initiative, may. order any party to file an original bond 
for costs or additional security for coots in ouch an amount 
and so conditioned as it may designate." In enorclslng ita 
discretion the Court may follow the forum state's practice 
particularly in cases involving a non-resident party. 

6 Wright L Miller, Fed eral Practice h Pr^j^ir^e §2671 (1973). 
Ihe usual auusunt required to bn posted under tho New York 
practice is $250.00. ‘’ec N.Y. C.P. L.ii. §8503. Moreover, in 
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'the absence of special circumotanccs , "[slecurity for costa 
involves a relatively small liability often in the neighbor- 
hood of $250.00 . . . 6 Moor e *s. Federal Practice §54.73 

(1971). . SCO, e.g., I^qn V. Hotel 6 Club l-.i n))lo ycon Union 

Local 6 , 26 F.R.D. 158 (S.D.N.Y. 1960). 

The Court will grant defendant's demand for security 
for coats only in the amount of $250.00. 

For the’ reasons stated above the first, second, 

• third and fourth counts of plaintiff's complaint are dismissed. 

a 

Defendants' motion to dismiss the fifth count is denied. 
Finally, plaintiff is to post $250.00 as security for costs. 
Settle order on five days notice. 

SO CllDERFD. 

Dated; New York, Nev/ York 
November 5, 1973 
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ORDER. 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK U. S. DISTRICT COURT 

Filed 

^ 2 

GEORGE J. WEINER, JR., • S. D. OF N. Y. 

Plaintiff, 

-against- : 73 Civ. 1508 (LWP) 

PAUL MATSCHINER, MICHAEL ; ORDER 

"l^ULUKUNDIS , et al.. 

Defendants. 

^ 

Defendants having moved to dismiss the complaint pur- 
suant to Rule 12(b)(6) of Fed. R. Civ. P. for failure to state a 
claim, or in the alternative to grant summary judgment for 
defendants under Rule 56 of Fed. R. Civ. P. and for an order re- 
quiring j^laintiff to give security for costs pursuant to Rule 2 

‘ I 

of this Court. 

NOW on reading the complaint, and reading and filing 
the notice of motion dated May 1, 1973, the affidavit of Paul 
A. Matschiner, sworn to May 1, 1973 together with the exhibits 
annexed thereto, the affidavit of Charles L. Sylvester, sworn 
to April 27, 1973, the notice of motion dated May 7, 1973, the 
affidavit of Donald. L. Kuba, sl^orn to May 7, 1973, the affidavit 
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of Michael Patestides, sworn to May 21, 1973, the reply affi- 
davi^t of Paul A. Matschiner, sworn to May 29, 1973, the affi- 
davit of j.-iines A. Koerner, sworn to May 25, 1973, together 
with the exhibits annexed thereto, all in support of said 
motion, and the answering affidavit of George J. Weiner, Jr., 
sworn to May 17, 1973, together with the exhibits annexed there- 
to, the answering affidavit of Lloyd I. Isler, sworn to May 24, 

1973, the surreply affidavit of Lloyd I. Isler, sworn to May 
30, 1973, all in opposition to the motion, all with proof of 
due service, and Warshaw, Sylvester, Burstein & Pranks having 
appeared in support of the motion by defendants Matschiner , 

Rosenthal, Kuba and Ram Companies and Poles Tublin, Patestides 
& Stratakis having appeared in support of the motion by defend- 
ants Michael and Calliope Kulukundis, and Lloyd I. Isler having 
appeared in opposition, and due deliberation having been had 
^nd upon the decision of the court filed herein and on motion 
of warshaw, Sylvester, Bur stein & Franks, attorneys for defend- 
ants Matschiner, Rosenthal, Kuba and Ram Companies, and on motion 
of Poles, Tublin, Patestides & Stratakis, attorneys for defend- 
ants Michael and Calliope Kulukundis, it is 

ORDERED, that defendants' motion to dismiss the first, 
second, third and fourth counts of plaintiff's complaint ba and 

I 
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hereby is granted, and it is further 

ORDERED, that the first, second, third and fourtti 
counts of plaintiff's complaint be and the same hereby are 
in all respects dismissed with prejudices, and it is further 

ORDERED, that defendants' motion to dismiss the fifth 
count be and the same hereby is denied, and it is further 

ORDERED, that judgment be entered herein in defend- 
ants' favor dismissing the first, second, third and fourth 
counts there being no just reason for delay, and it is further 
ORDERED, that plaintiff within 30 days from the date 
of this order either pay into this court the sum. of $250 to be 
applied to the payment of the costs in this action awarded 
against plaintiff, or at his election that he file with the 
clerk of this court an undertaking with sufficient surety to 
the effect that he will pay on demand to defendants all costs 
which may be awarded against plaintiff in this action not 
exceeding the sum of $250, and that he serve written notice 
of such payment or filing of the undertaking on defendants' 
attorneys, and it is further 

ORDERED, that until such payment or filing and notice 
thereof, all other proceedings on the part of plaintiff except 
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to review or vacate this order be and the same hereby are . 

( 

stayed, and it is further 

ORDERED, that defendants serve a copy of this order 
upon the attorney for plaintiff within 10 days from the date 
of this order. 

Dated: New York, N. Y. 

December 3, 1973. s/ Lawrence W. Pierce 

United States District Judge 


Judgment Entered Dec 5 1973 

s/ Raymond F. Burghardt 
Clerk 
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NOTICE OF MOTION TO DISMISS COMPLAINT. 

Hill II. 1) ni.'iiii n.i (:t)iii:r 

sou'll I I'.RN IJISTU ICT OK NICW YOKIC 




GliORCE J. WEINER, JR., 

Plaintiff, 


-agninst- 

PAUL MATSc'hJ.NER, MICHAEL KULUKUNDIS , 
e t a,l . , 


DefenUants . 


73 Civ. 1508 (LWP) 

NOTICE. OF MOTION TO 
nTSMISS COMPLAINT 


•X 


SIR: 

PLEASE TAKE NOTICE that upon the annexed affidavits 
of PAUL A. MATSCHINER, sworn to the. IsU day of May, 1973, 

the exhibits annexed thereto and CHARLES L. SYLVESTER, sworn 
to the 27th day .of April , 1973, and upon all the pleadings 
and proceedings heretofore had herein, the unP 'ts.i-gned shall , 
on the call of the calandtir of Hon. LAWRENCE W. PIERCE, on 
the 3/^day of May , 1973 move this Court for an order 
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, 
to dismiss the action because the complaint fails to state 
a claim against defendants upon which relief can be granted 
or in the alternative to grant su.nmary judgment for defendants 
under Rule 56, Rules of Civil Procedure, on the ground that 
there is no genuine issue as to any material fact and that 
defendants are entitled to a Judgment as a matter of law, and 
for an order requiring plaintiff to give security for costs 
herein in the simi of $2,500 pursuant to Rule 2 of this CouiML 
on the ground that plaintiff is a non-resident of the State of 
New York and for such other relief as may be proper. 


Uated; New York, New York 
Mav 1, 1973 


Yours, etc. 

WARSHAW, SYLVES'l'ER, BURRTEIN & FRANKS 
Attorneys for Uefendants Paul Mutschtnc' 
Joseph Rosenthal and the Uefendunt 
Ram CqmpaniejL... 

»■ 1 > ^ y\ t 


'If); I.LUYIJ t, IlilLR, Kfif) . 

Al I 'U u '/ I or I’l .lint i fi 
Ah'! I.' ;ii')vlnii Avi'iiUt' 

Hf''..' iiifl , I'll"' 'i' 100(1/ 


vi 

■''■“■(•.hai !.• . L. .Sy I vii'M '■! 

A H( I'.btO' nf I h(','|''itiii 

x'-,'' I'l'i I ll Avi'iui.- 
K! Yol'i' , i.iv.' York 1001/ 
'I'M '///-'JKIO 


40a 


AFFIDAVIT OF PAUL A. MATSCHINER IN SUPPORT OF MOTION 

TO DISMISS COMPLAINT. 


UNITED STAIT.S DIS'ITOCT COUiri’ 
SOUTIUSRN DISTRICT OK NEW YORK 


____________ 

GEORGE J. WEINER, JR., : 

Plain triff, : 
-against;- : 

PAUL MATSCHINER, et al, : 

Defendants . : 

________________ 


73 CIV 1508 (LWP) 

At^FIDAVJT IN SUPPORT OK 

mot; ION TonjrsR'i:s]rrrcCT!T.AiNT 


STATE OF NEW YORK • ') 

: ss . : 

COUNTY OF NEW YORK ) 

PAUL A. MATSCHINER, being duly sworn, deposes and 

V 

says: 


I ain one of 'tbe individual defendants herein and I 
am President of each of the iifuned defendant Ram corporations 
("Ram Companies"), and am fully familiai: with the facts a_nd 
proceedings in this action, - . 

This affidavit is submitted in support of my appli- 
cation and that of the defendant Ram Companies for dismissal 
of the coinplaitit pursuant to Rule 12(b) of the Federal Rules 
of Civil Procedure or in the alternative, to require plaintiff 
to give security Cor costs. 


Pleadings 

' The summons and complaint, a copy of which is annexed 
hereto marked Exhibit A, was served on April . 13, 1973. The 
complaint for a first count against myself and defendant Ram 
Broadcasting Corporation alleges that in 1965 plaintiff was 
employed by me as a consultant to guide me into the communica- 
tions business, that I agreed to pay plaintiff for his services 
"five (57.) per cent of the capitfil slock of any ccirporation 
that said dcfendaiiL would organise or cause to l>o organised 
to engage in the contiiunioatjonri businc.s.s" (Complaint, para- 
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j'.j.'.'ilili 6) ;iuil (.luiU, tlir'j.-caruor , iunrsiuiiit; to the agrocmanU, 1 
cl.I.d form such a corporation, namely World Communications 
Corporation, a Now York corporation, tlic* capital stock of 
whicli was J.ssucd 15 .shares thereof to plaintiff and 50% to 
me. It is further u.11cged that in September 1969 1 also 
farmed defendant Ram Broadcasting Corporation, a Nev/ York cor- 
poration, to engage in tl>c communication, s bu.sinoss, but that 
I refused to issue to plaintiff any shams of stock of de- 
fendant Ram. 

It will be. noted that there is no claim that the par- 
ties entered into a written agreement. 

The second count incorporates the material allega- 
tions of the first count and pleads improper misappropriation 
by myself and defendants Ram Broadcasting Corporation, Michael 
Kulukundi.s and Calliope Kulukundis of "certain business op- 
portunities" (Complaint, paragraph 18)., that the indi.vidual 
defendants, myself and Michael Kulukundis organiKcd defendant 
Ram Broadcasting Corporation to further the alleged scliemo 
of TOongful misappropriation and that ns a result ()laintiff 
has been deprived of shares of defendant Ram Broadcasting 
Corporation in violation of the 1965 verbal agreement (Complaint, 
paragraphs 20, 21) 

The third count incorporates the allegations of the 
second count and alleges that as a result of the improper mis- 
appropriation by the individual defendants, myself, Michael 
Kalulcundis and Calliope Kulukundis, plaintiff has been de- 
prived of an asset with an e.stimated value of at least $200,000, 
The foiirth count pleads an action against me for al- 
Itigcid violal’.ion of pliilntiCf ' a right of privacy under flic 
New York Civil Rights Law, Section 51, in the alleged unou- 
(liorixcd u le of pi ;i i nl i IT' s iifmic In "April 1968" (Complaint, 
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parauraph 36), in a Dan & DradstraeU repoxM: resulting in 
damages to plaintiff Cor nllegcd injia-y to Iris proCcssional 

ropul.atiion , 

The fifth count against all defendants pleads an 
action to recover damages' for alleged violation of plaintiff's 
right of privacy under- the New York Civil Rights Law, Section 
51, in an alleged scheme by defendants "[b]eginning in or 
about the latter part of 1969 and continually thereafter" 
(Complaint, paragraph 53), for the alleged unlawful use of 
plaintiff's name in connection with the obtaining of licenses 
from the Federal Communications Commission, 

The first, second and third count must be dismissed 

for three reasons: Firstly, plaintiff's remedy for any al- 
leged lost corporate opportunities chargeable to acts of 
defendants must be limited to derivative suit. PLalntj.ff, 
as will be licroinaf ter showb, brought aich derivative surt 
in August 1970 in the Supreme Court of the State of New xork 
and the suit was dismissed by Justice Irving A. Saypol cn’ 
March 9, 1973. It is noteworthy that Mr. Wiener's present 
action was instituted within five weeks of such dismissal. 
Secondly, by reason of the order of dismissal, these counts 
arc barred on the grounds of res adjudicata and collateral 
' estoppel. Finally plaintiff's claims, if any, to shares of 
stock of defendant Ram broadcasting Corporation under an 
alleged verbal agreement are barred by the statute of frauds 

since the agreement was not in v?riting. 

Tlie fourth and fifth counts are barred by the one 
year statute of limitations applicable to actions to recover 
damages for a violation of'the right of privacy under Section 
51 of the K-w York Civil. Rig.hts Law (New York Cl'LR Section 

215(3)). 
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Wo shiiLl dic.cuss those clofenses in tlic balnncc ol; 
this hrficlovit and in tlic brief which we shall submit. 


First, Second aiid Third Counts - 
Dorival-iyc ActJ.on . 

These tlixee counts are framed to recover damages 
for breach of a verbal employment agreement. Plaintiff seeks 
damages for alleged- lost corporate opportunities chargeable 
to acts of defendants. Precisely the same allegations of 
lost corporate opportuniti.es V7ere the basis of a derivative 
shareholder action commenced in August 1970 by plaintiff and 
two other minority shareholders of World Communications 
Corporation. ,A copy of the complaint is annexed hereto marked 
Exhibit B. The main ttaust of Uliat complaint is the improper 
mis appropriation by the individual defendants, myself, Michael 
Kulukundis and Calliope Kvslukundis of "certain business op- 
portunities" (Complaint, paragraph 6) and "confidential and 
secret engineering data" (Complaint, paragraph 9) belonging 
to defendant World. Plaintiffs allege (Complaint, para- 
graphs 8 and 11) that the individual defendants organized 
defendant Ram and other corporate- entities to further the 
said alleged scheme of wrongful misappropriation. 

Iri a second cause of action, it is alleged that I, 
as an officer and director of defendant World, breached my 
fiduciary obligations (Derivative Complaint). 

Plaintiff conducted extensive pre-trial proceed- 
ings. 1 was examined on tliree separate occasions: January 
13, 1971, January 28, 1971 and July 8, 1971. Defendant 
Michael Kulukundis was examined on July 21, 1971 and October 
22, 1971; his mother, Calliope Kulukundis, was examined .on 
October 21, 1971. Additionally, and prior to March 22, 1972, 
the books and records of defendants Ram Broadcasting and 
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to 




World CoMuunicallons wc.ro inspoctocl for 3 days by the account- 
ing firm of Clcltry Marcus & Co. on behalf of plaintiffs. 

Ovar a year and a half after conuTiencihg the deriva- 
tive action, plaintiffs by notice of motion dated March 22, 
1972 moved for a temporary receiver and a preliminary in- 
junction. Plaintiffs having failed to praduee one .slired 
of evidence which would serve to establish their right to 
ultimate recovery in the action, the court after reviewing 
voUuninous affidavits, denied plaintiff's motion. The Court s 
opinion is set forth at length: 


"...The motion, insofar as it seeks a 
temporary receiver and a preliminary in junc- 
tion, is denied. There are substantial 
factual and legal issues present which 
serious questions of plaintiffs right to 
Ultimate recovery herein . It appears lor 
example, that at the time of Ram s acquisi 
tion of the business opportunities, Woi.icl n 
financial ability to take advantage thereof 
was doubtful. If this IS proven the defend 
ants were under no duty to acquire them foi 
World, (Hauben V. Morns, 255 A.U. 35, aft d 
281 N.Y. 652.) Plaintiffs have not sub- 
mitted any basis for finding that World s 
principals were obligated to come forth with 
LlditiLal funds to enable the acquisition. 
Nor have they adequately proven, for the pur 
pose of issuance of the drastic and simunary 
relief sought, that the. business opportuni- 
ties were in World's field of operation.s ca- 
that knowledge thereof was first brought to 
World's officers." , „ 

(Niedormeyer v. World Conmiunications Corp. 

Sup. Ct. N.Y. Co.. Spec. Term, Part I, Fino, J. , 

N.Y.L.J. 5/8/72) 


Thereafter plaintiffs continued their unrestricted 
fishing expeditions and the continued deposition of defendant 
Michael Knlukundis was taken on June 19, 1972, tlic deposi- 
tion of Mary Anstcad''as a non-party witness was taken in 
boston, Massachusetts on Septemher lA, 1972, and that of 
Michael berk ns a non-party witness was taken on October 31, 


1972. 
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By ji l.fiintif liij had taken 1337 paije.fs of tCKti- 


mony vji.th 133 eKhiblts. 

■ By, notice of motion dated DecembcL* 1972, de- 
fendants in the derivative action moved for auiiunary judgment 
and the court granted defendants' motion and- denied plain- 
tiffs' cross-motion foi* a stay to take further depositions, 
The Court's opinions are set forth at length: 


"Nicdermeycr v. World Communications Corp, 
This ifi~{r"mo‘LTiyrr for TuToi-'clcTr " gr ahlTing SXTmnrary 
judgment in favor of the defendants. 

There is no opposition here. Instead, 
the plaintiffs contemporaneously move by 
order to show cause for an order staying 
this motion, at the same time seeking 
further disclosure of a non-resxdc.nt lawyer 
wiinoHD. The denial of that motion requires 
the granting of this motion,' Settle order, n 


" Niedermoyer v, Woirld Communi.cati-o ns bo i p * 
Motion by (Hie plaintiifs For an orTTer 3 itC'Ct - 


ing the oral deposition of a non-resident 
witness is denied, 

The witness is a Boston lawyer, wno 
acted for the seller of a business claimed to 
have been diverted from t'r.e corporate defend- 
ant. The action is represei-|tative by minority 
s tockiiolder s for themselves c<ind in the right 
of tiie corporation. The 8Vib,j.ect of the in- 
tended inquiry is a guarantee to the seller 
(who has already been deposed) 


Of the latter, it has been 


ant corporation. .... - i., i ... 

held th.'it if it l\nd no moans with which to 
makd ihn 'acquisition, there would lie no duty 
to make, the acquisition in its be.liall and of 
that tho plaintiffs liore had not shown that 
financial ability (Niedormeyer v- World 
Communications Corp., Sji, 1, N.i.Co, ' ,•> 

N.Y.L.J. May B, 1972 cj^tJng iaubenv Morris, 
255 App, biv. 35, aff 'c(,’<'.20l N .V . 6.>2)., In 
the iiackground of extensive disclosure ot 
defendant's officers a\id principals and cUs- 
covorv of books and records by the pi nintu.i.h , 
the proposed examination is dcomad cumulntivo 
and unnecossary ." . ' 

(Nic-devmeycr v. World, et al, Bpooinl lotm, 
Part 1, Saypol., J,> N,V,Ij,J, 3/16/73), 


By order of t bn Supreme Court, New York County 
entered on April 16, 1973, a copy of which is. annexed here 
to marked KxImMI C, pi .-I n'i I I ' .1, rlvailVe .action was 
dlsniLssi'd. 
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' rcmoilj' for iiny nllcgeti loss of; cox'porate 
oppor Luni t ic's cluirgcoljle to acts of defendants would be limited 
to a derivative suit. That derivat ive sui t v/as detennined . 
.adversely to plaintiff. It is evident that the order of 
dismissal of the Supreme Court of the State of New Vork in 
the derivative action is conclusive and bars plaintiff s 
attempt to rclitigate the allegations of lost corporate 
opportunities. 

First, Second and Third Counts- 
Statute of Frauds 

Plaintiff cannot now say that he was defrauded since 
he had no right to rely upon a contract which the law declared 
to be void. The statute of frauds stands as a barrier against 
recovery. Plaintiff testified in his deposition before trial 
in the derivative action that the claimed agreement was verbal 
• • (EBT, p. 12). By its terms, the alleged verbal agreement could 
not be performed within one year and, further, the claimed 
employment contract involving the transfer of title to shares 
of stock is a sale of securities which is unenforceable unless 
there is a signed writing. 1 categorically deny the existence 
of any sucli agreement. Hr. Wiener's case brought over 8 years 
after the alleged verbal agreement and five weeks after the 
dismissal of his derivative action, is an after th.ought . 

Fourth Count - Alleged Violation of 
New York Civil Rights Lav> 

Plaintiff's fourth count pleads an action against 
me alone for alleged violation of his riglit of privacy under 
the New York Civil Rights Lav;, Section 51. It is alleged 
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.that an a rc'siile oJ; ulio iinautluirlacd use of plaintiff's nan\e 
in April 1968 in a Dun & IJradstrceU report of World Com- 
municaUlons Corporation, plaintiff was fired by the New 
Y rk Telephone Company on the groniul of conflict of in- 
terest. 

The circumstances surrounding the use of plain- 
tiff's name in the Dun & bradstreet report i,n April 1968 
were as follows: I furnislied Dun & Uradstroet with a list 
of the stockholders of World Contihnnications Corporation 
■ including plaintiff herein. I informed Dun & Bradst.reet 
that World Conmunvj.cations Corporation had not as yet for- 
mally elected a board of Directors. Dun & bradstreet did 
not clear its report with me and released a report mis- 
takenly showing all the stockholders as directors. 1 
promptly advised Dun & bradstteet nof its error and plain- 
tiff's n.'une was elLuinated as a director. 

Section 51 of tKc New York Civil lUghts haw is 
only intended to prohibit use of a person's name "for 
advisrtising pui-poses or for the purposes of trade" without 
his consent. Hy attorneys advise me that the Incidental 
use of plaintiff's nmne in the Dun & Bradstreet report con- 
cerning World Coimnunications Corporation, of which plaintiff 
was a stockholder, is not such use as is prohibited by 
■ Section 51 and does not give rise to a right of action under 
that section. In any event, inasmuch as this count .admit- 
tedly accrued in "April 1968" (Complaint, paragraph .16), it 
is barred by the one year statute of limitations (N.Y, Cl’lJl 
Section 215(3)). 


Fifth Count - ViolatJon of Ne\/ Y'ork Civil 
' Kif.hts law . 


The r.i I't'h counl nga.inst all clc*.l i'iulat\ts pleads an 
action to recover damn •.e:: for alleged viol.ation of plain- 
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t-ifC’s ri.j'ht of in'.ivficy under the New York Civil Rights Law, 
Section 51. Tho main tlunist of this count is an alleged 
scheme by alt defendants commencing in the latter part of 
1969 and continually thereafter to include plaintiff's 
name without liis consent in applications filed by the de- 
fendant Ram Companies with the Federal Communications 
.Conmiission. 

The circumstances surrounding the use of plain- 
tiff's name and resume are as follov7s: In the. latter part 
of 1969 plaintiff's name and resume vjere inadvertently 
submitted by ms to Arthur Stambler, Esq., Washington, D, C. 
counsel for the Rnm Companies engaged in practice before 
the 'Federal Communications Commission, and included in 
various filings made on behalf of the Ram Companies v;ith 
the Federal Communications Conmiission . When this was 
brought to my attention I instructed our Washington counsel 
to eliminate plaintiff's name from all applications. Copies 
of amendments dated May 20, 1970, January 11, 1971, January 
19, 1971,' Febriua-y 12, 1971, August 30, '1971 and December 
7, 1971 filed with the Federal Communication Commission 
are annexed hereto marked Exhibits D, E, F, C, H and I, 
respectively. Thus, the last use of plaintiff's name without 
his consent was terminated by December 7, 1971 and this count 
is similarly barred by the one year statute of lajiiitaUions 
under N. Y. CFI.R Section 215 (3). 

Seciu.'itv Cor Co sts 

Plaintiff, since 1970 and on the date this affi- 
davit is made, i.s'n non-rcs'ident of the State .of New York. 
This appears fi.'om Che complaint in which it is stated 
(parapi-.-iph 1) lhaf plainti.fr resides at El Monte, Hallo Roy, 
Puerto Ui.eo, and appear;? in Ills deposition heiore trial taken 
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in llu' .'iL.ilc <K!T j vfiLi VC aclion (WienGC lilVl', p . IS). I’l.'iin- 
tiff has not been ijranUed permission to proceed as a 
poor person, and no .prior application has been made for 
security of. costs. It is, therefore, respectfully requested*^ 
in the alternative, that an order be made requiriiqi that 
plaintiff yive security for costs in the sum of $?,,500 in 
view ‘of the unusually complicated nature of these proceed i ngs , 
and for such other and further relief as may be provided in 
this Court. 


WHERLFORE, your deponent respectfully requests that 
defendants' application to dismiss the complaint or, in 
the alternative, for se.curity...ior..^osts be granted. 


.t^ior..^osts be grante 

Paul A. Matschiner 


-75i. 


Sworn to before me this 



J0*jl 0, CHILDERS 
Rotary PuoHc. SnP nl Niw Yori 
Mo, C3-rCt!5\50 
QuilH id In t.r.-ii Coiinly 
Cart, filJd wlir H.Y, Co. Clftk 
Tcraa Eapires Marcli 30, III74 
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!;i’l 


(If 'hii: 
CDtJU'l".’' Ill'’ M 


.'lA'l; III' I.nv< YtiKK 
'W VOKK 


ooira M. iiiKnBiy^EYi':^. viwgknt kuiiwkr 
and GEOROi; WTUNliR, suing individually 
and as shax-flialdcirs of WORBD 
cn,"uV.liNir.'ATlO)'i.'-; CORPORATION and 
suing oir boli.ili oi Lhomsoivcs and 
all otlioi.' nliarolio'i df i:s oi.WORI.n 
criMMUMICATIONr; CORPORATION s.imn arly 
si iun Ucd and in Lho riyiii oi VJORI.l), 
COMMUNICATIONS COUPOliATION, 


COMPLAINT 


Pi ainUif is , 


-against- 


WORLD COMllirr'IICATIONS CORPORATION, 
j PAUI, A. MATSCllINIiR, MICHAEL 
i KULUKUHDIS , SCALTjIQPE KUliUKilNDlS 
1 and RAM BROADCASTING CORPORATION, 


Do fondants . 


riM.inti.ffs complaining of the dofendsnUs by their 
attorney, T.loyd I. Isler, rospootfully allego: 

'as an d for a first cause Ol'" ACTION 

\ 

] . At all times hereinafter ..mentioned the defendant 

World Comrainiications corporation (hereafter "World") was and 

still is a corporation duly organized and existing under and by 

virtue of the laws of the State of Now York having its principal 

jj place of liuc'.iness in the IJorough of Manliattan, City and State 
1 1 

'1 of Nev^ yorV. . 


if 


2 . The defendant VJorld v,>as organized in or about 


l''tj7 Cor tlio purpose of engaging, generally, in the electronic 
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ln.is i lU'j!!! I'.iiil Wilts I'jul.hor j «i'(l Lo isif.vtt/ 400 sharctr. 
of coimnon no )>ai: vtiiuo titocV:. 

•3. Since on or about the date of World's organization 
and at all times hereinafter mentioned, the plaintiffs John M. 
"riicdormeyer , Vincent huhner and George Wiener ha'Ve‘''becn and 
still are the actual owners and holders of record, respectively, 
of 29 shares, 3 shares and IS shares of World's common no par 
value stock. 


4. At all times hereinafter mentioned, the defendant 
Matschiner was and still is the president ajid a director of World 
and the defendant Michael Kulukundia (hereafter "Kulukundis" ) 
was and still is a stockholder of World, 


^ • 

5. Obe defendant Ram Broadcasting Corporation (here- 
after "Ram") was and still is a corporation duly organized and 
existing under and by virtue of the laws of the State of New 

York having its place of business in the Borough of Manhattan, 

■ 1 


City ^nd State of New York. 


6. Upon information and belief, in or about Septem- 
ber 1969, the defendants Matschiner and Kulukundis wrongfully 
and fraudulently planned, schemed, conspired and agreed to 
. appropriate to themselves and for their personal gain certain 
business opportunities wh'id'h Vtorld was authorized and able to 
undertake and which, from their nature, were within the scope 
j and in the line of World's business and available to it. 


p®- 
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if.Iii racy 1 


7-. I'lii-iiii.uil Lo Lhi! a fell f.isa.i rl plan, sichomc!, con 
and ayrccnicnt, the defendants Hataeliincr and Kviluhundis caused 
the defendant Ram to be organized under the laws of the State 
of New York for the purpose of enejaejing, generally, in the same 
visual and aural communications business as that in which World 
was and is engaged. 

8. Upon information and belief, the defendants 
Matschiner and Kuluhundis, in order and with the intent to con- 
ceal their plan, scheme, conspiracy and agreement, as aforesaid, 
and to conceal and mask their connection with Ram and their con- 
trol, domination and ownership of its shares, caused all of Ram's 
issued shares to.be placed- and registered in the name of the 
•defendant Calliope Kulukundis, mother of the defendant Kulukundis 

9. Upon information and belief, the defendants 
Matschiner and Kulukundis, in pursuance of their plan, scheme, ' 
conspiracy and agreement, as aforesaid, wrongfully, -improperly 
and fraudulently took, utilized and applied detailed, confidential 
and secret engineering data, plans, information and material pre- 
pared for World by World's agents, employees, representatives 
and consultants and the personnel, name, good will, offices, 
facilities and other properties of World and credits available 
to it and appropriated and diverted the same to the defendant 
ji Ram for the purpose and with the intent of benefiting themselves 
individually. 


- 3 - 
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III. 11)11111 j II 1 n • 11.1 t-i on aiul lu'\ .i n I , Llin ilo I'CilicUiiiUti 
MaL!;c.'li.i.m;r. and Ku I uliunclii., liavincj no ai 3 yi:ciijr.i,.-iLcd and diverted 
V/orld'a enejiriooring data, plans, inliormati.on and other material, 
property, as.sots and credits belonging to and available to 
World, caused and onabl’ed the defendant Ram to enter into 
business and mate divers contracts and agreements for the manu- 
facture, purchase, leasing and licensing of visual and. aural 
communications systems including mobile radiotelephone and 
paging systems, and to apply for and receive, from the appro- 
priate governmental departments and agencies, certain licenses 
authorizing its acquisition, use, operation and maintenance of 
the same and frequencies for air to ground communications and 
carrier systems. 

[ 

11. Upon information and belief that for the further 
effectuation of such purposes and in furtherance of the afore-' 
said plan, scheme, conspiracy and agreement, the defendants . 
Matschiner and Kulukundis caused to be organized, in various 
states of the United States, other corporate entities for the 
purpose of acquiring and/or holding rights and licenses to * 
visual and aural .conununications systems and frequencies for air 

I to ground communications and carrier systems. 

12. Upon information and belief such corporate on- 
' titles' (hereafter "other corporations") are owned and/or con- 
trolled and dominated by the defendants Matschiner, Kulukundis 
and Ram and such other corpora tions are the owners and holders 
,qf licenses and other rights to visual and aural communications 
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an.l li. i.’M .cr ..1. U. .| , nan. I . •.Mumuru v',> tA o.Ui uml. ^ 

cnrrior syuLnmf!. 

13. The acquisitions and ricjhts of the defendant 
Ram and'the other corporations, referred to hereinabove, and 
the licenses and properties held or owned by them, together 
with the businesses conducted by each of them- constitute and • 
are business opportunities which were within World's fundamental 
knowledge and experience, adaptable to and consonant with World's 
business and its needs and aspirations and were and are of 
present and potential advantage to World and within its ability 


to pursue, 


14. It was the duty of the defendant Matschiner, 


•by reason of his fiduciary relationshif^ to World as its presi- 
dent and director, and of which the defendantKul ukundis had 
knowledge, to acquire and deliver such business opportunities, 
properties and rights to World. ? 

lb. upon information and belief, b^r reason 'of the acts 
and conduct of the defendants Matschiner and Kulukundis, the 
said defendants and the defendant Ram and the other corporations 
hereinabove referred to have acquired or become entitled to ac- 
quire rights and properties and have earned, derived and re- 

ii ceived, or have become entitled to earn, derive aind receive , 

1 

j profits, income and other advantages aggregating large sums of 
money the amount of which is presently unknown to plaintiffs and 
\ said dofendants have prevented World from acqtn ring .such rights 
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[j >inil |.Mii-rTl I.'-: .iiiil (Mi'iiiiii, ilci .i viiu.i iuul 'ri!i;u,lvl.n<) r.nlti inoiKitnry 
ndvqntagos. . 

.,16. By reason of the facts aforesaid, the capital 
stock and licrsnsas and other rights ’of the defendant Ram and 
the other corporations, referred to hereinabove, are and should 
be impressed with a trust in favor of World and are in equity 
the property of World and it is the duty of said defendants 
and the other corporations, to assign, transfer and set over 
said capital stock, licenses and rights and all of their rights, 
title and interest therein to World and to account to World in 
connection with all business transacted by the defendant Ram 
and the other corporations. . . 

17. Plaintiffs did not make ^any demand upon the de- 
fendant World through the individual defendant Katschiner or its 
officers and directors that it commence ah action against the . • 
defendants herein for the reason that the defendant Matschiner . 

has arrogated management and control of World to himself and 

1 

has disregarded the efforts and attempts to give voice to the 
other directors of World, so tViat ifyould be' futile and useless 
, to believe tl>at he would bring an aotifan against himself and 
the other defendants with whom he is so closely allied. 

18. Plaintiffs have no ad6'^ito remedy at law. 

AS AWD FOR A SKCOND C»lflj|S,OF ACTION 
AGAINST THE DEFliNDANT t^TSCHINBR 

10. Plaintiffs repeat and roalloge each and every 
|l allegation contained in Paragraphs "1", '^2", "3", "4'.', “5", 
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(h'itHrl- :a!> ii: lully not \ 

J'oi 111 i'l t' Ic'iiijili lii’rijiu - 

20. It was the duty of the dofondant Matschiner, as 
an offitor and director of World, to honestly, carefully and 
I diligently administer the affairs of World, to see that its 
property, rights, business opportunities and effects were not 
wasted or squandered and to faithfully and diligently perform 
■ all duties devolving upon him as such officer and director. 

21. Upon information and belief, heretofore and in or 

about September 1969, the defendant Matschiner planned, schemed ^ 

and formed the design and purpose to wa.ste, dissipate and im- 

! properly use World’s funds, rights, credits, business opportun- 

|- ities, capital and assets and to permif the same to be utilized, 

1 

in violation of his trust, for his private gain and purposes and 
for the private gain and purpo.ses of the defendant Kuluhundis. 

22. Upon information and belief, the defendant ^ 

Matschiner since in or about September 1969, fcaused the .funds, 
rights, credits, business opportunities, .capital and assets of 
world to be imiproperly, unlawfully, and fraudulently expended, 
squandered, dissipated and used to and for the benefit of him- j 
self and the defendants Kulukundio and Ram in the following re- j 

I 

! spects: 

(a) In utilizing and allowing the utiliza- 
tion of confidential nnd secret engineering data, 
plans, information and material prepared for World 





I 
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cons^Mltnnts. 


(b) In utilizing and allowing the utiliza- 
tion of World's personnel,' name, good will, offices, 
facilities and credits available to it. 


(c) In arranging for the withholding from 
World all monies and credits theretofore arranged 
to be provided to it by the defendant Kulukundis 
• and diverting the same to the defendant Ram. 


(d) In paying out of world' s runds, capital 
and assets monies due to third parsons and parties 
by reason of the business activities of the defend- 
ant Ram and the other corporitions in which he has 
an interest. 

(e) in permitting the resources and property 
of World to be utilized and exploited for the bena- 
fit of the 'defendant Ram and the other corpora- 

* tions in which he has an interest. 

(f) In diverting to the defendant Ram and the 
other corporations in which he ha.s an interest 

and allowing them to obtain, acquire and engage 
in business opportunities which -World was author- 
ized and able to undertaHe and which, from their 
nrituro,' wore within World's scope and in lino with 
its buiiino.sii and twnilablo to 'it. 


‘"8.a 




EXHIBIT B 

(M) 1 1' ‘I ' VIM r I ii'i 111 llK' I’U’ 1 I'lul.inl Kiiiii ivnil Llic 

cit.lior fairi^ornt: i oria in v;Iiich lir*' liar, an inLorost anti 
a,l ],ovunr| thciirt to apply for find recoivo, from various 
. yovornniontnl departments and agencies, certain 
liccnHor. and. rights authorif;ing tlioir acquisition, 
use, operation and mfiintenance of visual and aural 
•communications systems including mobile radio- 
telephone and paging systems and frequencies for 
air to ground communications and carrier systems 
which were within World's scope and ability to 
pursue. 

(h) In diverting to the defendant Ram and the 
other corporations in which he has an interest 
business opportunities and rights which, were within 
World's fundamental knowledge and experience, adapt- 
able and consonant v/ith its business ne.eds and as- 
pirations and which were and are of present and 
potential advantage to it. ' 

23. The properties, rights, credits, services and 
business opportunities so diverted, utilized, expended and dis- 
bursed, as aforesaid, were fraudulently and wilfully caused to 
bo so diverted, utilized, expended and disbursed with the pur- 
pose and intent of unlawfully enriching the defendants Matschiner 
and Kulukundis and constitute a fraudulent and unlawful diversion 
and misappropriation of World's property, rights, credits, ser- 
1 vices and business opportunities. 

I 

> 

i; 
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• • I*’,' I ' • ‘ >n f Um ! iu* i j; ti 1 1 1 1 , ' I > 1 >1 I h I I I t r> luivc* ' 

1 

f,u IIk- i-xafL amoual of wliicli plaiiailTs avo unable 

to-. state and which may bo only ascertained upon the trial of this 
action, 

V.'IIliUliFOWJ, pl.aintiffs demand judgment; 

(i) . Tliat the shares of capital stock of the defend- 
ant Ram and the other corporations owned and/or 
controlled by the defendants Matschiner, Kulukundis 
and Calliope Kulukundis, or in which they have an 
interest, and any licenses held or owned by them, 

bo impressed, to the extent of their interest 
therein, with a trust in favor of World and that 
said shares and licenses be adjudged to be the 
properly of World and that th^ said defendants 
and other corporations be ordered and directed 
to assign and transfer to World all such Shares, 

• interests and licenses. 

(ii) That the proceeds, in whateveri form received 
by the defendants Matschiner, Kulukundis, Calliope 
Kulukundis, Ram and the other corporations, from 

the use, sale or other disposition of such shares and 
licenses, be impressed with a like trupt and that j 

such proceeds he adjudged to be the property of j 

world niid that said defendants and the other corpo- 
rations be ordered and directed to turn over and 

' . I 

I 

ficco'.iiit to. World for such proceeds. 

i 

I 

t 

* . I 

1 
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(ill) That. Ih • ilcl i-nilant l; Ma tij'ch i tier, , . 

Calliojic Kii.ltiltniKVi s , lUiin and th« other corpora- 
tions bo ordered and adjudged to account to World 
for all sows of money received by them or paid 
over for their benefit, in any and' all manner or 
form whatsoever, out of the funds, capital and 
assets of World. 

(iv) That the defendants Matschiner, Kulukundis, 
Calliope Kuluhundis, Ram and the other corpora- 
tions be ordered to account to world for all 
profits, monies and other pecuniary advanj^ages 
derived by them from tlio use of World's properties, 
data, personnel, name, good will, offices and 
facilities and the credits available to and/or 
derived from Vvorld. 

(v) . That judgment for damages be rendered against 
the defendants Matschiner, Kulukundis, Calliope 
Kulukundis and Ram, and each of them, for the 
amount in which VJorld and the plaintiffs and other 
shareholders of World similarly situated have 
been damaged by reason of the acts and conduct of 
such defendants as hereinabove alleged. 

(vi) That pending the determination of this action, 
the defendants Matschiner, Kulukundis, Calliope 
Kulukundis and Ram bo enjoined and restrained from 
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— lai i i ".-•aWTr •. 

i -im |II| , I IMI . I <•! I i !!■; itr ii> .mv w.iy. ai itiKinViHi 

oU Lhc* KliaroH d£ llvift tiiiU tilio ol.l\ojr cori.‘Oi«iUioriH 
owned nnd/or controlled by tliejn and any rights 
and licenses granted to them, , or any of them, 

■ for visual and aural communications systems, 
including radiotelephone and paging systems and 
frequencies for air to ground communications and 
carrier systems, or any other assets standing in 
their names. 

(vii) 'l*hat plaintiffs have such other and furtlier 
relief as may be just. 

(viii) That defendant World be required to pay 
to plaintiffs the reasonable expenses incurred in 
connection with the prosecution of this action, 
including counsel foes. 

(ix) That plaintiffs have judgment against the 
defendant Matschiner for such damages as may be 
ascertained upon ,the trial of this action. 

LLOYD I . ISLER 
Attorney for Plaintiffs 
Office & P. O. Address 
405 Lexington Avenue 
New York, N. Y. 10017 
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EXHIBIT B 


STATl:; 01' Ni;w \'0I>.K ) 

) SS. : 

COUNTY OF N12W YORK ) 


JOim H. MXHDKRJ'IKYF.R, boimj duly sworn, deposes and 

says : 

I am one of the plaintiffs herein. I have read the 
foreyoing complaint and the same is true to my own knowledge 
except as to those matters which are alleged to be upon informa- 
tion and beiiof and as to such matters I believe them to be true. 


Sv/orn before me this 
day of July, 1970. 


JOHN M. NIEDERMEYER'^ 


CLAil.'It I'fi-tU 

>1o!m!V u| N«“vy Yofh 

.‘0<!u>l- III Hioii/; I'y, 

‘ C( H'lif ’!• M- 4 m N.-Vf Vuik CoilMiy 
fMm..t:vion f 30^ ig;^ 
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EXHIBIT C—ORMR. 

M ;i Tv'nii, I'a;, i i. ol' t-lio 

JJuprwiit! Co.u’kU ol; llio fil.ato of: 

Ncv; Yor):, hfild in and for tlic' 

ConiiUy of Mow York, at tlio Coiirt- 
hoiino, I'oarf and Clontro Skrcots, 
lioroucjh of Manliaf.tan ,, Ci ty of 
* Ncv; York, ot) the \o'''day of 

March, 1973. 

P K E S B N T ; .V V;. 

HONOUADLB lllVJ MG II. SAYPOh ‘ ‘'’'j ' 

Justice. 



JOHN M. NIEnEliMBYEH, VINCENT KIJIINEU 
and GEOUGE Nlf.'NBU, suiny individually 
and as sharohoidcrs of Worid Coiiununi- 
caUi.ons Corporation n?id suing on 
behalf 'of themsolvca ,nnd othcjr sltare- 
holdors of WOHhn COMMiniXCATIONS 
COIU’ORATION similarly si tuated and 
in the right of WOIU.D COHMUNICATIQjN.$ 

COHl’ORA'flON, 

Plain tiff?, 

-agaihst- 

NOnXiD COMMUNICATIONS COIU’ORATION, 

PMIE A, MATSCIIINER, MICIIAEI, 

KULUKUNDI.S,, CAhhIOPK KULUKUNDIS 
and RAM BROADCASTItK? CORPORATION, 

Defondantn . 

^ ^ 

nefondantn, Paul A. Miitscliinor, Micliao], Kiilukundis, 
Calliope Kulu);undls and Ram Droadcasting Corporation, having 
duly moved this court for summary judgment in fa.vor of defend- 
ants and against plaintiffs, pursuaint to Rule 3212' of the Civil 
Practice I, aw aiid Rules, upon the grounds that tliero are no tri- 
able issues of fact, and that tlicre is no merit to the causes 
of action ns'sorted in tlic complaint, and plaintiffs having cross- 
moved by order to sliow cause for an order staying the motion 
for summary judgment and said motion and cros.s-mution having 
regularly come on to be heard; 


index No. 16002/70 


ORLlER 
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exhibit c 

NOW, on roiiciinci the nn?.V/(!]..;. of ilc-fuitf _ 

ants Paul A. Matsclunot and Ua.n Urondcastincj Corporation, and 
reading and filing tAc notice of .notion dated Oecena^or 4, 1972, 
the affidavit of Paul A. Matschiner, sworn to PeccitdDer 4, 1972, 
together with the exhibits cinnexed thereto, the affidavit of 
Michael Kulukundis, sworn to Pecendier 5, 1972, the affidavit 
of calliope Kulukundis, sworn to Decoinber 5, 1972, together 
with the exhibit annexed thereto, in^^support of said motion,, 
the order to show cyune,Jdatod Decendier 12, 1972, the affirma- 
tion of Lloyd I. Isler, dated December 11, 1972, together with 
the exhibits annexed thereto, in support of the cross-motion, 
the answering affidavit-of Donald L. Kuba, sworn to Decem)ier 15, 
1972, together with the exhibits annexed thereto, in support 
of the motion, the supplementary affirmation of Lloyd I. Isler, 
dated Decenber 20, 1972, together with the exhibit annexed there- 
to, .in support of the cross-motion, and the supplementary affi- 
davit of Donald L. Kuba, sworn to Deccmlicr 22, 1972 , in support 
of the motion, all with proof of due service, and WARSHAW, SYL- 
VESTER, nURSTEIN S FR/vNKS, having appeared in support of defend- 
ants' motion and in opposition to plaintiffs' cross-motion, 

• and LLOYD I. ISLER, ESQ., atto.rney for plaintiffs, having ap- 
peared in support of plaintiffs' cross-motion , and there being 
no opposition to defe.Klants' motion; and due deliberation hav- 
ing been had thereon and upon the decision of the court filed 
herein, and, on moti.on of KAUSIIAW, SYV, VESTED, DURSTEIN f. FRANKS, 
attorneys for defendants, Paul A. MaL.schiner and Ram broadcast- 
ing corporation and upon motion of POLES, TDBLIM, PATESTIDBS & 
STRATAKIS', attorneys for defendants Mi.chael Kulukundis and 
Calliope Kulukundis, it is 


■ 
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EXHIBIT C 



is in all reaih,c;t,s grantcsd, and it. is further 

ORI»i’J<EiJ that plaintiffs' cross-motion be and the same 
hereby is in all rcspoctr. denied, and it is further 

ORDEliED that the costs and disbursements of this ac- 
tion be taxed by the Clerk of the Court, and the Cleric of this 
Court is hereby directed to enter judejment as? a fores nidi 


E N T E U 
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AFFIDAVIT OF CHARLES L. SYLVESTER IN SUPPORT OF 
MOTION TO DISMISS COMPLAINT. 

.‘■•lAli.N h IS 1 1! I C I iti'ilK' 

souTUKKN Dirrinicr ok w-:w vour 


GEORGli J. WEINER, OR., 

PI aintiCf , 

-aEjninsl:- 

PAUL MATSClllNER, MICHAEL KDLURUNDIS , 
eC al., 


73 Civ 1508 (LWP) 
AFFiuAvrr 


Defendants . 


■X 


STATE OF NEW YORR ) 

: ss . ; 

COUNTY OF NEW YORK ) 


CHARLES L. SYLW.STER, being duly sworn, deposes and says: 

I am a member of the firm of Warshaw, Sylvester, 

Burstein & Franks, attorneys for defendants Paul Matschiner, 

Joseph Rosenthal and the defendant Ram Companies, and am 
fully familiar with the facts stated herein. 

Parts of the t'xamination before trial of George Weiner, 
taken on October 9, 1970, in the New York Supreme Court deriv- 
ative action, which pertain to the issues involved herein, are 
as follows: 

Paae 11, Line 24 - Page 15. Line 22 

Mr. Weiner, in 1968, what was your principal 

employment? 

liR. ISLKR: What part of 1968? 

A Up until June of 1968, I was employed by the New York 
Telephone Company as a direct plant superinteijdent at Kennedy 
Airport. 

Q Were you on the payroll of World Communications 
Corporation in 1968? 

A Before June, 1968, I received no monetary compen- 
sation from World Communications. 

Q After 1960? 

A In June of 1968, I was separated from the payroll, 
of tl;\> New York Telephone Company for a conflict of interests. 

The charge of conflict of interest stemmed from a Dun & Brndstreet 
report made by Mr. Matschiner in behalf of World Communications 
stipulating me a.s a director, as a member of the board of director! 
of World CominunicationB, which I was not. 
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J Wii.'i <1 I m l IpVI till I' . ' I Wii'i fi 1 . I'lui I i:.i 1 ,ulv I :im' mid 

consultant. 

Q AftcL- June, 1968., xi/ero. you on tlie payroll of 
World, CoiiunUnicatlons Corporation? 

A I. received a consulting fee through a verbal agree- 
ment with Mr. Matschiner. Mr. Matschiner was aware of legal 
obligations and financial oliligations I had. 

I told him I was getting outside and what my 
problems were, and we agreed upon a stipulated amount to be 
paid weekly. 

Q What was that stipulated amount? 

A $U0 

Q For how long did you receive this amount? 

A I don't know how long I received it, but subsequent 

to this, checks came back to me, that there were insufficient 
funds in the bank., 

Checks were issued to me against an account that 
was closed out. The bank told me the account had been 
closed. This was World Communications account. 

These checks, I believe, are still in my possession. 
Subsequent to this,'! talked to Mr. Matschiner again, and he 
issued some checks on the Totaphone Corporation, which I cashed 
and used to surplant the income that was sorely needed at the 
time, ■ 

My loss of income VJas due to Mr. Matschiner 
trying to use iny name, which was well recognized in the 
(ommunications business and well recognized throughout the 
Bell System, 

He also put Mr. Volkimer's name on the Dun ^ Brad.street 
report. Mr . . VolkimerV'Jas a retired engineer from the Bell Telephone 
Company who first developed a ship-to-shore radio, and once 
again, as renowned in the mobile telephone business. 

My name wn.‘i put in witliout my consent oi- any knowledge 
on my part. Mr. Mat.scliiner and I had many violent argument.s 
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AFFIDAVIT OF CHARLES L. SYLVESTER IN SUPPORT OP 
MOTION TO DISMISS COMPLAINT 

5s aboDl: tills, lie cau’seci my .soveraiice from the Now York 

Telephone Company. , . 

Q _ Ulcl tliere come a time subsequent to June of 
1968 v;hen you requested World Communications Corporation 
to pay certain medipal e.Kpenses that you had incurred? 

A Yes, sir, I did, 

Q Would you please tell us about that? 

A I was working in Puerto Rico and I had an accident 

and I asked Mr, Matschiner to--I wasn't asking him to pay 
for the expenses, but 1 was asking him to pay for the weeks 
that he had committed to me at $120 a week that he had 
not paid me so that 1 could take care of 'the expenses that 
I had. 

Q Did you request World Communications to pay medical 
expenses in the sum of $2500? 

A I told Paul what the bills were and I requested the 
money that he had verbally agreed to pay me so that 1 could 
take care of the bills, 

Q Did World Communications then make payments to 
you at $500 a month? , 

A He gave me five checks at $500 apiece. 

Q Did any of those checks bounce? 

A Yes, they did, I did not ask Paul for Che money 
for the medical expenses, but to pay me what was due me by 
verbal agreement, 

» Q ■ Do you still hold any of these $500 chocks or 

did they all clear? 

, A I believe they are all cleared now. 

Q Whore's your present employment? 

A Right now I work for 'ITT. 
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Q In vjliat capacity? 

A In Puerto Rico. 

Q , In what position? 

A In plant operations in Puerto Rico. ’ 

Q Were you employed in 1969? 

A Yes, I was. I X\»orked for Manhattan Cable and Television. 

Q What was your position in Manhattan Cable? 

A I was acting there as director for construction for 
Manhattan Cable doing a distribution cable plan for cable 
television, 


Swoxn tc before .me this 
of Apfil, 1973. 



jatiiJ t(. tmiDtiis 
Bshrr PiiMIc. Stult of lli« tUV 
, lln. 03-EG8S150 

I Qiulimil in nrgn« Cnunly 
Bttl, niM wllK H.V. Co. C'trf, 
Itrn EKiil'O Mircli 80 , lOi'S 
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affidavit of GE'-RGE J. WEINER, JR. IN OPPOSITION TO 
MOTION TO DISMISS COMPLAINT. 


UNITED. STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GEORGE J. WEINER, JR., 


Plaintiff, 


-against- • 

PAUL MATSCHINER, et al., 


Defendants. 


COMMONWEALTH OP PUERTO RICO ) 

DISTRICT OP ) s®' 

MUNICIPALITY OP ) ^ 


AFFIDAVIT IN OPPOSITION 


73 Civ. 1508 (LWP) 


GEORGE J. WEINER, JR., being duly sworn, deposes 

and says : 

1. I am the plaintiff herein and submit this 
affidavit in opposition to the defendants* motions to dismiss my 
complaint on the alternatively stated grounds of (a) failure to 
state a cause, of action, and (b) that there is no genuine issue 
as to any material fact. 

c 

Tlie basic flaw to defendants' motions is their, 
total misreading and mischaractcrization of my complaint - and it 
is upon so erroneous a base that the defendants construct their 
arguments for dismissal. 


2. TJic pervading thread of the defendants' motions 
is that my complaint is one for "improper misappropriation of cer- 
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i 

I 

i 

T 

I 


tain businoas opjiortuni tion " (coo Matschinor AfC., pp. 1-/1), 

Hace'i upon (.l)at cast of iny complaint, the defendants urge the dis- 
missal thereof on tliu ground tliat a derivative suit, instituted in 


i Supreme court ol. tlie Statn of New York, County of New York, by 

■the stockholdoi-a of WOULD COMMUNICATIONS COUPOHATION, was "dismiss- 
ed"*, and that a dismissal of my action should therefore follow. 


3. A reading of my complaint plainly reveals that 
there is not a single statement of, or allusion to, "misappropria- 
tion of bucinosH uiipur tunities" in the first three counts, My 
claims, as assorted in the first three counts, are based upon an 
agreement made by MATSOHINRU, personally, and which provided for 
my receiving 5% of the capital stock of "any corporation" that 
MATSCuiNDR "will organize or cause to be organized to engage in 
the communications business and of which he would be a Btockholder''! 
(Complaint, UG) . My claim, as asserted in the first cause of ac- 
•tion, is a distinct pleading of a personal right accruing to mo 
under an agreement with MATSCMINBR, personally, and has no rela- 
tion at all to the "class action" claims asserted in the deriva- 
tive suit by the stockholders of WORLD COMMUNICATIONS CORPORATION, 
in which it was charged that the defendant MATSCHINER violated his 
fiduciary obligations as the President and a director of WORLD, in 
diverting certain business opportunities from WORLD, and wasting 
corporate assets. 


<1, r.t would appear, therefore, that the defendants 
are parading before thisi Court Iht' fact of another suit and, 


* The di.smiuual of lli.il jiviii, iiu-iilonlally, was hasod upon- an 
aHogrid "doi;uill" in opposing a motion for summary judgment, 
j The order and ludgmon!. ol dii-imissa] ate now tlu' subject of an 
ns yet undeci^lod mot. ion to ViiC.-iUo, 
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Ss. - ■ . _ ■ ' 1 


incidentally, a decision by ex-Justice I'inp in that suit, which 
has no possible relevancy in this action, to misdirect, if not 

I actually nils load, this Court into believing that there exists a 
basis in law for dismissal of my complaint because of the deriva- 
tive stockholders’ action involving WORLD COtU-lUNICATIONS CORPORA- 
TION. Even alKsent .such an intent, the defendants' presentation 
is, in tlie least, designed to obscure the plain difference of the 

I 

1 actions. 

I 

5; Tho second and third counts oil my complaint 
are, also, completely separate and distinct from the issues posed 

II by the stockholders of WORLD COMMUNICATIONS CORPORATION in the 
stockholders' derivative suit. My claims in these two counts 
arise from the fact that tho defendants MICHAEL KULUKUNDIS and 
CALLIOPE KULUKUNDIS conspired and agreed with the defendant 
MATSCHINER to conceal the fact of his ownership of shares of the 
defendant RAM UR0ADCASTIM3 CORPORATION so as to delude me into 
believing that I wa.s not entitled to receive 5"/. of the capital 
stock of the do Cendant RAM IlROADGASTING CORPORATION. The asset 
which I claim, in this action, has been withheld from me is 5% of 
the capital stock of RAM DKOADCASTING CORPORATION -and not the 
"business opportunities" which the shareholders of WORLD claimed 
were diverted from WRLU by the defendant MATSCHINER. Nobody, 
including mo,, made any such claim in the stockholders' suit. 

0. Tlio defendant MATSCHINER veers from his faulty 
analysis o.' my complaint as one based upon "misappropriation of 


- 3 - 
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business opportunities'* and' also characterizes it as one "framed 
to recover damages for breach of a verbal employment agreement" 
(MATSCHIHER AfE., p. 4). This secondary view of my complaint, 
apart from being inconsistent, with tlio earlier analysis thereof as 
one based upon "misappropriation of business opportunities", is 
equally strained. My pleading is plain and specific. I was not 
"employed" by the defendant RAM BROADCASTING CORPORATION and I am 
not seeking to "recover damages for broach of a verbal employment 
agreement". Tlie right which I seek to enforce under a fully 
performed agreement, is the transfer to my name df 5% of the 
capital stock of the defendant RAM. It must be noted, in this 
connection, that the defendant MATSCHINER does not deny the allega- 
tion in my complaint that I have duly performed all of the terms 
and conditions of the agreement on my part to be performed (Com- 
plaint. 58), and that the defendant MATSCHINER did, in fact, 
issue and deliver to me 5% of the capital stock of WORLD COMMUNI- 
CATIONS CORPORATION, which war? the first corporation organized by 
him to engage in the communications business and of which ho was 
a shareholder. Annexed liereto as Exhibit “1" is a photocopy of - 
I Certificate No. "A-1" for fifteen (15) shares of yORLD COMMUNICA- 
TIONS CORPORATION - reflecting that fact. 

Hence, MATSCHINER 's .alternative view of my 
complaint as one based on tho "breach of an employment agreement" 
is but an artificial and untenable construction upon which he 
seeks to bu.Ud a defense of the. statute of frauds. This attempt 




74a 

affidavit of GEORGE J. WEINER, JR. IN OPPOSITION TO 
MOTION TO DISMISS COMPLAINT ' 


to invoxe iha ttatule of ftoodo, .ithoot .ny app.r.nt ta.U 
thetofot, 'is highlighted, I a« advised hy my attorney, by 
KlTSCHISER's alternatiy. relianoe open onlfot. co™eroial Code, 
S8-319, which relates to the -..la- of seouritles. Sorely, no 
part of »y oo.plaint relate, to a "sal." of seoorltles. 

7. As to MATSCHINER's denial of the "existence' 
of an agre.ement upon which my complaint is bottomed (MATSCHINER 
Affw. P. 7) - apparently made in support of hia alternative 
request for summary judgment under Rule 56 - I am advised by y 
attorney that his denial raises the very issue of such an agree- 
ment. This precludes the grant of summary judgment. 

it may be observed, incidentally, that 
MATSCHINER's.denial is, on its face, incred.ible, because there 
was actually issued to' me 5% of the shares of WORLD COMMUNICATIONS 
CORPORATION - the first corporation organized by MATSCHINER to 
engage in the conununications business and of which he was a share- 
holder (Ex. “ 1 " hereto). 

8. AS to the second and third counts, it is to 
be noted that none of the defendants have denied the allegations 
thereof. There is therefore not on.ly lacbing any reason for dis- 
„,issing these counts but an admission of the allegation.s set 

forth therein. 

I .dvi..a by my .ttorp.y tb.t the .rgpm.nt. 


i 
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advanced with rcKpoct l;o Uic applicability of the statute of 
frauds nml tlie principle of rof i judicata are plainly not applic- 
able to the issuen posed in those two counts. 

9. As to the motion to dismiss the fourth count, 
defendant MATSCftINER advances an "explanation" of his version of 
the events which led to the utilization of my name in a bun & 
Bradstroet Report. Such an "explanation" does not, however, 
suffice to absolve him of liability, without a plenary trial as 
to the issues raised by his "explanation". 

. ,y 

10. tior is there any fneifit to MATSCHINER's claim 
that the fourth count should be diamisaii^d because of the one- 
year statute of limitations applicable to causes pleaded under 
the New York ’Civil Riyhts Law, §51. I respectfully suggest that 
the fact that the Dun & Brads treet Report was issued in April 
i960, and that I know thereof ns early as June 1960, is not 
determinative. Dun h Bradstroet Reportp are disseminated and re- 
issued and will, upon request of its customers and subscribers, 
be supplied out oC the Dun & Bradstroet files and .archives . 

There is therefore present in this case a factor of a "continuing 
use", which procluiles the invocation of tlie ono-year statute of 
limitations. The d-ate of the first issuance of the Report is 
not the "measuring date" for the appropriate statute of limita- 

I 

I tions. 
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AFFIDAVIT OF GEORGE J. WEINER, JR. IN OPPOSITION TO 
MOTION TO DISMISS COMPLAINT 



11. In any event, I respectfully request the 
cour-: to »iow my pleading of tho fourth count ob one haoed upon 
MftTSCHIHER'B tortiouB wrong, for which recovery may be obtained, 
apart from the righto afforded under §51 of the Hew York civil 
Rights Law. Should this Court, however, decide that the fourth 
count of my complaint must be read as being based solely upon a 
violation of my rights under §51 of the New York civil Rights Law 
I respectfully requeet that I be granted permission to replead 
that cou-nt, so that it may bo read in less limited fashion. 
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AFFIDAVIT OF MICHAEL PASTESTIDES IN SUPPORT OF MOTION 

TO DISMISS COMPLAINT. 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHEPIT DISTRICT OF NEW YORK 


GEORGE J. WEINER, JR., 


-against- 

PAUL MATSCHINER, MICHAEL 
KULUKUNDIS, et al., . 


Plaintiff, ; 


73 Civ. 1508 


AFFIDAVIT 


Defendants , 


STATE OF NEW YORK ) 
COUNTY OP NEW YORK ) ss.; 


says : 


MICHAEL PATESTIDES, being duly sworn, deposes and 


I am the attorney for the defendants, MICHAEL 


KULUKUNDIS and CALLIOPE KULUKUNDIS, and am fully familiar 
with the facts and proceedings in this action. 

This affidavit is submitted in support of the 
application for the individual defendants, CALLIOPE 
KULUKUNDIS and MICHAEL KULUKUNDIS, and in conjunction with 
the application of the defendant Ram Companies for dismissal 
of the complaint pursuant to Rule 12 (b) of the Federal 
Rules of Civil Procedure, or, in the alternative, to require 
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aFfIDAVIT OF MICHAEL PASTESTIDES IN SUPPORT OF MOTION 

TO DISMISS COMPLAINT 

plaintiff to give security for costs. 

X have read the affidavit of PAUL A. MATSCHINER, 

sworn to the 1st day of May, 1973, and the statements made 

therein are true and correct in every respect, and are deemed 

adopted and made a part hereof. The pleadings and facts are 

set forth in said affidavit of PAUL A. MATSCHINER, 

I have also read the memorandum of law submitted by 

Donald L. Kuba of the firm of Warshaw, Sylvester, Burstein & 

, . 

Pranks, and adopt said memorandum of law in its' totality and 
make same a part hereof collectively in support of the instant 
application for dismissal of the complaint. 

WHEREFORE, your deponent respectfully requests that 
the individual and corporate defendants' application to dis- 
miss the complaint, or in the alternative, for security for 
costs, be granted. 


Sworn to before me this 


3 / Michael Patestides 

Michael Patestides 


21st day of May, 1973. 

s/ Clara R. Stanton 
Notary Public « 

R. STANTON 

Notary Public, State of New York 
No. 30-9153820 
Qualified in Nassau County 
Certificate filed in New York County 
Commission Expires March 30, 1974. 
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NOTICE OF APPEAL. 


DNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GEORGE J. WEINER, JR. 


Plaintiff, 


-against- 


NOTICE OF APPEAL 


73 Civ. 1508 (LIVP) 


PAUt MATSCHINER, MICHAEL KULUKUNDIS, 
CALLIOPE KULUKUNDIS, DONALD L. KUBA, 
JOSEPH ROSENTHAL, RAM BROADCASTING 
CORPORATION, RAM BROADCASTING OP 
CALIFORNIA, INC.,, RAM BROADCASTING OP 
COLORADO, INC,, RAM BROADCASTING OP 
CONNECTICUT, INC,, RAM BROADCASTING OP 
FLORIDA, INC., RAM BROADCASTING OF 
INDIANA, INC., RAM BROADCASTING OP 
WUISIANA, INC., RAM BROADCASTING OF 
MASSACHUBETTU, tNC., HAM BHOAIK'A.STTNG 
OF MIcmCAlL INC., RAM BRCJAUCASTJNG OP 
MISSOURI, INC,, RAM BROADCASTING OP 
NEVADA. INC., RAM BROADCASTING OP NEW 
ME.XICO, INC., RAM BROADCASTING OP OHIO, 
INC., RAM BROADCASTING OP OREGON, INC., 
RAM BROADCASTING OP SOUTil CAROLINA, INC,, 
RAM BROADCASTING OP TEXAS, INC., and 
RAM BROADCASTING OF WASHINGTON, INC., 

Defendants . 


SIRS; 

NOTICE IS HEREBY GIVEN that George A. Weiner, Jr., 
the plaintiff above named, appeals to the Court of Appeals for 
the Second Circuit from the order dated December 3, 1973 and 
entered in this action on December 5, 1973, insofar as it granted 
the defendants' motion to dismiss the First, Second, Third and 
Fourth Counts of the complaint and dismissed said counts. 


Dated, New York,' New York 
December 31, 1973. 


Yours, etc.. 


Attorney for Plaintiff 
Office,.* P. 0. Address 
405 Lexington Avenue 
New York, New York lOfll? 
(212) 986-4900 
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NOTICE OF APPEAL 


TO: 

*• A 

■ WARSHAW/SYLVESTER, BURSTEIN& PRANKS, ESQS . 
Attorneys for iD^Jendants Matschiner, Rosenthal, 
Kuba and Ram Companies 
555 Fifth Avenue 
New York, New York 10017 , 

' ^ 

POLES, TUBLIN, PATESTIDES & STRATAKIS, ESQS. 
Attorneys for Defendants Michael Kulukundis and 
Calliope Kulukundis 
37 Wall Street . 

Mew York, New York 10005 


